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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 550
RIN 3206—AL55

Compensatory Time Off for Religious
Observances and Other Miscellaneous
Changes

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations to amend its current
regulations on compensatory time off for
religious observances. The final rule
addresses comments and clarifies
provisions on employee coverage,
employee and agency responsibilities,
scheduling time to earn and use
religious compensatory time off,
accumulation and documentation, and
employee separation or transfer. We are
also implementing other miscellaneous
changes in the pay and leave area.

DATES: Effective May 29, 2019.

FOR FURTHER INFORMATION CONTACT:
Jennifer Melvin by telephone at (202)
606—2858 or by email at pay-leave-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: On August
30, 2013, the Office of Personnel
Management (OPM) published proposed
regulations (78 FR 53695) regarding
compensatory time off for religious
observances under 5 U.S.C. 5550a and
other miscellaneous changes.

The 60-day comment period for the
proposed regulations ended on October
29, 2013. We received comments from 8
Federal agencies, 2 religious
organizations (including one submission
on behalf of 19 other religious and
policy groups), and 4 individuals. This
Federal Register document provides
general information, addresses the
comments received, and issues final
regulations that reflect changes to the
proposed regulations. OPM is amending

the regulations found in subpart J
(Compensatory Time Off for Religious
Observances) in part 550 (Pay
Administration (General)) of title 5,
Code of Federal Regulations. It is also
revising two definitions used in other
regulations in part 550.

Comments on Proposed Regulations

Modifying From a 26 Pay Period
Limitation to a 13 Pay Period Limitation

Four agencies provided comments
disagreeing with the establishment of a
26 pay period limitation, generally
stating it was an excessively long period
that could lead to potential abuse, could
impact the mission of the agency, and
would be administratively burdensome
on managers, supervisors, and
timekeepers. Three agencies
recommended establishing a 13 pay
period limitation before and a 13 pay
period limitation after for religious
compensatory time off, thus providing a
26 pay period total for earning religious
compensatory time off.

One agency objected to the proposed
26 pay period limit for earning religious
compensatory time following the use of
advanced religious compensatory time
off, and is seeking a two pay period
limit following the use of religious
compensatory time off for employees to
repay the hours used. The agency was
concerned that a 26 pay period limit is
unreasonably long, and does not balance
an agency'’s responsibility to carry out
its mission with an employee’s right to
make up the time in 26 pay periods. The
agency points to other available
flexibilities, including earning religious
compensatory time in advance of when
it is needed, using annual leave or
advanced annual leave, leave without
pay, compensatory time off in lieu of
overtime pay, compensatory time off for
travel, and adjusting work schedules.

We have evaluated these comments
and are revising the proposed 26 pay
periods before and 26 pay periods after
the religious observance in which to
earn religious compensatory time off to
be 13 pay periods before and 13 pay
periods after a religious observance in
which to earn religious compensatory
time off. That would allow a total period
of 26 pay periods (about 1 year) during
which the religious compensatory time
off could be earned in connection with
a religious observance. An agency may
not prescribe a lesser or narrower
timeframe in which an employee may

earn religious compensatory time off
before or after using it. This change will
allow employees about a year to
schedule and earn religious
compensatory time off while making it
more administratively feasible for
agencies to administer.

An individual commenter was
opposed to the 26 pay period limitation,
citing that the limitation was too
restrictive, and recommended the
limitation be doubled. The commenter
cites that some religious observances
can be lengthy and questioned if
adequate compensatory time off could
be earned feasibly within the preceding
26 pay periods.

We are not adopting this
recommendation in the final
regulations.

Below we summarize and respond to
other comments on the proposed
regulations, organized by the affected
regulatory section number.

§550.1001—Purpose

A religious organization requested
clarification that religious compensatory
time off is not the only method by
which agencies may accommodate
employees who need to abstain from
work due to a personal religious
observance. The commenter requested
we clarify this point by adding language
to the final regulation.

OPM previously addressed this
concern in the Supplementary
Information of the proposed rule (78 FR
53697), in which (as part of a discussion
of §550.1006) we remind agencies and
employees of the availability of
additional workforce flexibilities,
including annual leave, advanced
annual leave, regular compensatory time
off, alternative work schedules, and
leave without pay, all of which may
play a part in accommodating an
employee’s need to abstain from work
for religious purposes.

We encourage employees to work
with their agencies to make use of all
appropriate workforce flexibilities to
meet their needs. However, this final
rule addresses only religious
compensatory time off procedures, not
the various options that an employee
may choose when taking time off for a
religious observance. We are not
adopting this recommendation in the
final rule.

Two agencies raised issues related to
how earning religious compensatory
time off hours (via work) is in lieu of
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receiving overtime pay. They pointed
out that, contrary to the language in the
proposed definition of overtime work in
§550.1003 stating that overtime pay
would normally otherwise be payable
for hours worked to earn religious
compensatory time off, some employees
do not normally receive overtime pay
for work beyond their scheduled hours.

We agree that certain employees—e.g.,
members of the Senior Executive
Service (SES), employees who reach the
premium pay cap, employees who work
during holiday hours, and part-time
employees who perform nonovertime
work beyond their scheduled tour—
would not otherwise receive overtime
pay for hours worked to earn religious
compensatory time off. As further
discussed later in this Supplementary
Information, we are agreeing to delete
language in the definition of overtime
work in § 550.1003 stating that overtime
pay would normally be received for the
hours of work (but for crediting the
hours as earned religious compensatory
time off). However, as a matter of
providing general clarification, we are
adding language under § 550.1001 to
make clear that hours worked to earn
religious compensatory time off provide
a time off credit in lieu of any pay that
would otherwise be payable for that
work.

We are also adding the word
“personal” before ‘‘religious
requirements” in two places in
§550.1001 in response to comments
regarding the definition of religious
compensatory time off in § 550.1003, as
discussed below.

§ 550.1002—Coverage

Two agencies asked for clarification
regarding employees covered by the
religious compensatory time off
regulations. One agency requested the
final regulations clarify that members of
the Senior Executive Service (SES),
employees in senior-level (SL) and
scientific or professional (ST) positions,
and wage grade employees are eligible
to earn religious compensatory time off.
Another agency raised SES coverage
issues in the context of recommending
that we delete “for which overtime pay
would normally be payable” from the
overtime work definition within
§550.1003 in the final rule, since SES
members may earn religious
compensatory time off but are not
eligible to be compensated for overtime
hours worked. We agree with the
comments received from the agencies
and are modifying the final regulations
to clarify which employees are eligible
to earn and use religious compensatory
time off.

These final regulations clarify that
coverage applies to each employee (as
defined in 5 U.S.C. 2105) in or under an
Executive agency (as defined in 5 U.S.C.
105) who has a scheduled tour of duty,
which would include members of the
SES, SL/ST employees, and prevailing
rate (blue collar wage) employees who
have a scheduled tour of duty.

Religious compensatory time off is
provided under section 5550a,
subchapter V of chapter 55 (Premium
Pay) of title 5, United States Code.
Section 5541(2) of the premium pay
statute provides a definition for the term
“employee” to be used generally for the
purpose of subchapter V. This definition
excludes certain categories of
employees, including SES members
(who are excluded under section
5541(2)(xvi) and (xvii)) and prevailing
rate employees (who are excluded under
section 5541(2)(xi), except for the
purpose of applying sections 5544 and
5550b). However, based on the intent of
Congress and the language in section
5550a stating that “any employee” may
use religious compensatory time off
“notwithstanding any other provision of
law,” it has been OPM’s longstanding
position that the employee coverage
exclusions provided within section
5541(2) do not apply in determining
coverage under section 5550a. This
means that members of the SES and
prevailing rate employees are covered
by section 5550a. OPM’s position on
employee coverage dates back to the
early implementation of section 5550a
shortly after its enactment on September
29, 1978 (Public Law 95-390). Further,
Comptroller General Decision B—209327
(July 26, 1983) stated that “the language
and the legislative history of section
5550a show an intent on the part of
Congress to provide all Federal
employees” with religious
compensatory time off. It also found that
the religious compensatory time off law
applies to members of the Senior
Executive Service, who are generally not
covered by the premium pay
subchapter.

An OPM regulation in 5 CFR
534.408(b) that was promulgated in
1995 further clarifies that SES members
are eligible to earn religious
compensatory time off, even though
they are not eligible for overtime pay or
eligible to earn compensatory time off in
lieu of overtime premium pay.

Employees in senior-level (SL) and
scientific or professional (ST) positions
who are paid under 5 U.S.C. 5376 are
not excluded from the definition of
“employee” in 5 U.S.C. 5541(2).
Therefore, there has never been any
question about their coverage under the
religious compensatory time off

provision in section 5550a. SL/ST
employees are also covered by the broad
definition of “employee” OPM has
always used (in lieu of the section
5541(2) definition) in determining
coverage under section 5550a.

In these final regulations, we are
modifying the regulations to clarify that
the definition of “employee” in section
5541(2) does not apply in determining
coverage under the religious
compensatory time off provision.

§ 550.1003—Definitions
Overtime Work

Four commenters recommended the
definition of overtime work be modified
or deleted. Two agencies recommended
modifying the definition by deleting
“for which overtime pay would
normally be payable”. One of the
agencies recommended this language be
deleted from the overtime work
definition due to concerns that the
language may be construed to prevent
members of the Senior Executive
Service (SES) from earning religious
compensatory time off, since they are
not eligible to earn overtime pay. The
other agency noted that not all hours
beyond an employee’s scheduled tour of
duty may normally be paid as overtime
work.

We agree that this language could be
misconstrued and are removing the
language from the definition of overtime
work, as suggested, in these final
regulations.

One religious organization and one
agency commented that the term
overtime work can cause confusion as it
relates to religious compensatory time
off. The religious organization also
stated that applying the term overtime
work to work performed by part-time
employees that is below applicable
overtime thresholds is confusing. Both
commenters suggested replacing the
term with language that is more
descriptive.

The term overtime work is used in the
section of law, 5 U.S.C. 5550a, that
authorizes the use of religious
compensatory time off. The regulations
necessarily use the same term. However,
a special definition of the term is used
for purposes of subpart J in order to
include certain hours that would not be
considered overtime work under the
normally used definition. For example,
the regulatory definition of overtime
work in § 550.1003 in both the proposed
and final regulations states that it is
deemed to include any work performed
by a part-time employee outside of his
or her established part-time tour of
duty—even though the additional work
by a part-time employee may not be in
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excess of the daily/weekly overtime
thresholds that are normally used to
define “overtime work.” For these
reasons, we are not adopting this
recommendation, and the term overtime
work continues to be used in the final
rule.

An agency proposed adding language
to the definition of overtime work to
clarify that religious compensatory time
off may be earned by working on a legal
holiday “whether within or outside the
employee’s holiday clock hours.”

Consistent with OPM’s longstanding
guidance, the term overtime work is
deemed to include work performed by
an employee on a legal holiday when he
or she is relieved from working on the
holiday. In other words, the holiday
hours in question are the hours within
the scheduled tour of duty (i.e.,
“holiday hours”) for which an employee
normally receives either (1) holiday pay
for hours during which the employee is
excused from work or (2) holiday
premium pay for working assigned
hours. If an employee elects to work on
a holiday in order to earn religious
compensatory time off, the agency may
authorize the employee to do so. This
election can be made when an employee
is not otherwise assigned to work the
holiday hours. The employee is working
even though he or she would ordinarily
(but for the election to earn religious
compensatory time off) be excused from
duty. The employee will receive the
regular holiday pay as if excused from
duty. The work during holiday hours
will be credited as religious
compensatory time off and will not
generate entitlement to holiday
premium pay. The proposed regulations
stated that overtime work includes
“work performed by an employee on a
legal holiday.” Based on the agency
comment, we are modifying the
definition of overtime work to clarify
that we are referring to holiday hours
within the employee’s scheduled tour of
duty—hours during which the employee
would be excused from duty but for the
employee’s election (with agency
approval) to perform work to earn
religious compensatory time off. Any
work on a holiday outside the
designated holiday hours would be
overtime work hours under the
normally used definition; such work
hours would generate overtime pay, not
holiday premium pay. Thus, there is no
need to “deem” such work to be
overtime work for the purpose of
converting overtime work to religious
compensatory time off under subpart J.

Religious Compensatory Time off

Two commenters expressed concerns
about the definition of religious

compensatory time off—specifically, the
language stating that ““an employee
whose personal religious beliefs require
the abstention from work during certain
periods of time may elect to perform
overtime work in order to make up for
the time the employee takes off to meet
those religious requirements.”

An agency stated that the reference to
religious “requirements” in the
proposed definition of religious
compensatory time off is an
overstatement of why an employee
chooses to observe certain religious
activities or ceremonies. A commenter
representing the Department of Justice
requested clarification of the term
“require”” used in the same definition,
noting that the term “require”” should be
understood to include both religiously
mandated and religiously motivated
conduct. The commenter stated that the
Department of Justice has taken the
position in past litigation that the Free
Exercise Clause of the First Amendment
and Religious Freedom Restoration Act
(42 U.S.C. 2000bb) protect not only
actions that are religiously mandated
but also actions that are religiously
motivated. The commenter cited a court
case, DeHart v. Horn, 227 F.3d 47 (3d
Cir. 2000)(en banc) to support its
position that attempting to distinguish
between religiously mandated and
religiously motivated actions would
improperly entangle agencies in
deciding inherently religious questions,
and limit the use of religious
compensatory time off in a way that
would be more narrow than intended.
The commenter suggested language that
could be added to the regulation to
clarify that religiously motivated actions
are a basis for using religious
compensatory time off.

Section 5550a provides religious
compensatory time off when an
employee’s ‘“‘personal religious beliefs
require the abstention from work during
certain periods of time” (emphasis
added). Section 5550a also refers to
“time lost for meeting those religious
requirements” (emphasis added). OPM’s
regulatory language uses the same
terminology. By law, religious beliefs
must require (or compel or impose an
obligation on) the employee to be absent
from work. However, it is significant
that the referenced beliefs are not the
official beliefs of an organized religion
to which the employee may belong, but
are the employee’s ““personal” religious
beliefs. In other words, it is sufficient
that the employee’s personal religious
beliefs cause the employee to feel an
obligation that he or she should be
absent from work for a religious
purpose.

The DeHart decision dealt with the
issue of whether Constitutional religious
freedom protections applied only to the
orthodox beliefs of an organized religion
that imposed requirements (or
commandments) on members of that
religion or also to the non-orthodox
beliefs of individual members of that
religion. The court ruled that a claim for
religious protection could not be
dismissed solely because of the non-
orthodox or non-mainstream character
of the religious belief in question. It
pointed to Supreme Court decisions
stating that courts should not question
the centrality of a particular religious
belief or attempt to determine whether
a belief is the correct interpretation of a
religion’s creed. Rather, courts should
look at only two threshold requirements
that must be met before beliefs are
accorded First Amendment protection
by a court: (1) The belief is sincerely
held, and (2) the belief is religious in
nature. Id. at 51.

As noted above, the law establishing
religious compensatory time off for
Federal employees makes clear that
“personal” religious beliefs are a
legitimate basis for claiming the right to
use compensatory time off. The OPM
regulations include the statutory
language describing the condition that
“personal religious beliefs require the
abstention from work.” Given the
concerns of commenters, however, we
are adding language in the definition of
religious compensatory time off to
further clarify that the beliefs do not
have to be in line with the official
mandates of a religious organization to
which the employee belongs and can
spring from a sense of personal
obligation. We are also inserting the
word “personal” before “‘religious
requirements”” and before “‘religious
obligations” in the definition of
religious compensatory time off. Also, as
noted earlier, we are inserting the word
“personal” before ‘‘religious
requirements” in two places in
§550.1001 (Purpose).

§550.1004—Employee Responsibilities

An agency recommended that the
term ““in advance’ in § 550.1004(a)
(dealing with employee requests to use
religious compensatory time off) should
be clarified in the final regulations to
mean ‘“with enough time to allow the
agency to consider the request.” Each
agency is responsible for establishing
procedures under §§550.1005 and
550.1006. Under both the proposed and
final § 550.1005(a), those procedures
may include a requirement that an
employee submit a request to use
religious compensatory time off
“sufficiently in advance to
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accommodate necessary scheduling
changes without interfering with the
agency'’s ability to efficiently carry out
its mission.” We believe this gives
agencies sufficient flexibility to handle
employee requests; therefore, we are not
making changes based on this
recommendation.

We received one comment from an
individual supporting the proposed
requirement that an employee provide
the agency with the name and/or
description of the religious observance
in his or her request, but an agency
expressed concerns that an employee
must submit this information. The
agency noted that many Native
American tribes participate in religious
ceremonies that cannot be named or
described.

An agency decision to allow an
employee to earn and use religious
compensatory time off is made on a
case-by-case basis. Agencies need
appropriate information in the
employee’s request in order to verify
that the request meets all applicable
requirements and to make
determinations that will balance the
religious needs of the employee with the
agency'’s ability to accomplish its
mission. The exact nature of the
observance does not need to be
described if there are religious
prohibitions on doing so, as long as the
request provides enough information for
the agency to verify that it meets the
requisite requirements.

Similarly, an individual commented
that employees may practice a wide
variety of religious practices, some of
which may not be widely recognized.
The commenter asked OPM to issue
guidelines for defining religion.

OPM will not attempt to issue such
guidelines. The law authorizing
religious compensatory time off is based
on an individual’s “personal religious
beliefs,” and OPM believes that case law
sufficiently defines religious belief. (See
also our earlier discussion in this
Supplementary Information regarding
the definition of religious compensatory
time off.)

A commenter representing the
Department of Justice also sought
clarification on the meaning of
“required” as used in § 550.1004(b)(1).
As discussed in connection with the
Department of Justice comments on the
definition of religious compensatory
time off in §550.1003, the word
“require” is used in the law authorizing
religious compensatory time off (5
U.S.C. 5550a). The language in
§550.1004(b)(1) parallels the language
in the law. Our changes to the definition
of “religious compensatory time off” in
§550.1003 make clear that it is the

employee’s “personal” religious beliefs
that create the requirement or obligation
to be absent from work. We are making
no additional changes in
§550.1004(b)(1).

A religious organization proposed
adjustments be made for the make-up
dates and times in an employee’s
original request due to unforeseen
circumstances. They suggested that, in
the event an adjustment to the dates and
times of overtime work is required, an
employee will submit to the supervisor
for approval a revised schedule that
reflects those changes.

We concur with this comment and are
adding a new paragraph (d) in
§550.1004 to address submission of a
revised schedule.

§ 550.1005—Agency Responsibilities

A religious organization expressed
concern that many employees and
managers may lack knowledge regarding
religious compensatory time off and
recommended adding regulations that
address an employing agency’s
responsibility to inform employees
regarding their right to use religious
compensatory time off. The religious
organization recommended establishing
procedures patterned after those found
in regulations implementing the Family
and Medical Leave Act (FMLA) in 29
CFR part 825. Specifically, it
recommended adding regulatory
provisions that would require an agency
(1) to notify an employee of the right to
use religious compensatory time off
“when the agency acquires knowledge
that an employee’s expected absence
may be for a religious reason;” (2) to
“responsively answer questions” about
religious compensatory time off; and (3)
to provide a notice to the employee
when his or her request for religious
compensatory time off is denied that
states the reasons for the denial.

We are not making changes in the
regulations based on the first two
recommendations identified above.
While we agree there is a need to ensure
that agency managers and employees are
informed regarding religious
compensatory time off, we do not
believe it is necessary to incorporate a
formal notice requirement in
regulations. Rather, consistent with its
administration of other programs related
to leave and other time off, OPM will
take steps to educate agency managers
and employees regarding the religious
compensatory time off program—in
particular, the changes made in these
final regulations. We expect managers to
responsively answer employee
questions about all personnel matters
and do not believe it is necessary to
impose a regulatory requirement under

each personnel program. With respect to
the personnel programs it administers,
OPM is in a position to adjust its
guidance and educational efforts as
necessary.

Ultimately, it is the responsibility of
the employee to notify the supervisor of
his or her intent to use religious
compensatory time off as provided
under § 550.1004. We cannot expect
supervisors to be generally aware that a
requested absence is due to an
employee’s personal religious
obligation. The employee must choose
whether to request religious
compensatory time off and disclose
information about his or her personal
religious obligation. We note that OPM’s
FMLA regulations (5 CFR part 630,
subpart L), which apply to most Federal
employees, also do not place a
regulatory requirement on agency
managers to discern when FMLA leave
may be implicated. (The FMLA
regulations cited by the commenter are
the Department of Labor’s title 29 FMLA
regulations, which are generally not
applicable to Federal employees
covered by title 5.)

We agree with the religious
organization’s third recommendation—
that, if the employee is not granted
religious compensatory time off, the
agency should provide an explanation
for denying the request. We are
incorporating language within
§550.1005(b) of the final regulations to
address this recommendation.

Two agencies commented on the
ability of an employee to provide an oral
request to use religious compensatory
time off. The first agency recommended
that the first sentence in § 550.1005(a)
be changed to require all employees to
submit a request in writing. The second
agency also recommended modifying
paragraph (a) of this section by
replacing “the supervisor” with “the
agency’” to allow an agency that accepts
an oral request to determine how best to
document an oral request instead of the
supervisor. The second agency stated
that the agency, not the supervisor, is in
the best position to determine how to
document an oral request.

We do not concur with the first
agency’s recommendation to mandate
that a request to use religious
compensatory time off must be in
writing. In extenuating circumstances,
an employee may not be able to make
a request in writing. However, we do
agree that a written request should be
the standard procedure. Accordingly,
we are revising the proposed regulations
to provide that a written request is
required to the maximum extent
practicable. Also, we are requiring the
employee to provide required
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information as soon as practicable after
an oral request is approved, instead of
relying solely on the supervisor’s
documentation of the request. We do
agree with the second agency’s
recommendation to change “the
supervisor” to ‘‘the agency” in
§550.1005(a) to enable an agency to
make a determination through its
internal policy.

An agency also recommended
changing the third sentence of
§550.1005(a) to require all employees to
submit their requests to use religious
compensatory time off sufficiently in
advance to accommodate necessary
scheduling changes, but we are not
adopting this recommendation. Section
550.1004(a) requires employees to
submit requests in advance of the
religious observance. The third sentence
in §550.1005(a) gives agencies some
discretion in determining how far in
advance is necessary to avoid interfering
with the agency’s ability to efficiently
carry out its mission. Whether a request
has been made “sufficiently in advance”
would depend on the exact fact
situation, and thus OPM seeks to
preserve agency discretion in this
regard.

Two commenters requested
clarification on the process for
disapproving a request. One agency
requested additional guidance on an
agency’s responsibility for denying a
request. A second agency asked for
clarification on several factors that may
be relevant when considering an
employee’s request. It asked if a request
could be denied if the employee has not
fulfilled his or her responsibilities (such
as providing the name of observance,
dates and times, etc.) within his or her
request; or if the request may be denied
if the description provided is unclear,
inadequate, or unreasonable. It also
asked what the order would be for
approving multiple time off requests of
different types (from different
employees) for a given day. The agency
asked whether religious compensatory
time off must be approved before other
requests for time off from other
employees for the same time period if
an agency cannot approve all of the
requests.

In considering agencies’ ability to
disapprove an employee’s request
related to religious compensatory time,
a distinction must be made between a
request to “use” religious compensatory
time off (i.e., take time off to engage in
a religious observance) and a request to
“earn” religious compensatory time off
(i.e., perform extra work that will be
credited as religious compensatory time
off hours to be applied against a past or
future use of time off). Paragraphs (a)

and (b) of §550.1005 pertain to a request
to “use” religious compensatory time
off—in other words, the scheduling of
time off to engage in a religious
observance. Paragraph (c) of § 550.1005
pertains to the earning of religious
compensatory time off hours. As further
explained below, an agency can deny a
request to “use” religious compensatory
time off (as defined in §550.1003) only
if it would interfere with the agency’s
ability to efficiently carry out its
mission. However, an agency has more
flexibility in approving or denying the
timing of overtime work to “earn”
religious compensatory time off hours.
When the regulations refer to a request
for “religious compensatory time off”’
without making a distinction between
“earning” versus ‘‘using’ religious
compensatory time off (e.g.,
§550.1004(a)), the regulation in
question should be understood as
referring to a request to “use” religious
compensatory time off, which
necessarily includes plans to “earn” the
necessary hours through overtime work.

We are not providing additional
guidance in the regulations on an
agency'’s responsibilities for approving a
request to use religious compensatory
time off. As explained in § 550.1005(b),
an agency must approve an employee’s
request based on personal religious
requirements unless the agency
determines that approving the request
would interfere with the agency’s ability
to efficiently carry out its mission. That
is to say, an agency may deny a request
to use religious compensatory time off
for a religious observance requiring
absence from work at specific times
based on the requester’s sincerely held
religious beliefs only if approving the
request would interfere with the
agency’s ability to efficiently carry out
its mission. If the information provided
by the employee regarding the religious
observance is not sufficient to determine
whether the request is to use religious
compensatory time off for a religious
observance requiring absence from work
at specific times based on the
requester’s sincerely held religious
beliefs, an agency may request more
information before acting on the request.
The requirement that a denial under
§550.1005(b) must be based on an
agency determination that the
employee’s absence would interfere
with the accomplishment of the
agency’s mission is a reflection of the
statutory standard for determining
whether a request to use religious
compensatory time off must be
approved. In making determinations on
approving multiple time off requests
from different employees for the same

day, agencies should use appropriate
judgment. For example, an agency may
not be able to approve an employee’s
request to use religious compensatory
time off if the office has several
employees who are ill and are using sick
leave, and the employee who is
requesting religious compensatory time
off is needed in the interim to achieve
the agency’s mission. We note that
employees have a statutory right to use
sick leave.

A religious organization
recommended an affirmative statement
be included in the final regulations that
a supervisor should not make any
judgment about the employee’s religious
beliefs or his or her affiliation with a
religious organization—a statement that
has been included in OPM guidance, as
documented on page 5 of the U.S.
Government Accountability Office’s
report on religious compensatory time
off (GAO-13-96, October 12, 2012).

OPM declines to make this change.
Section 550.1005(b) states that an
agency must approve an employee’s
request to use religious compensatory
time off unless the agency determines
that approving the request would
interfere with the agency’s ability to
efficiently carry out its mission. OPM
defines the term religious compensatory
time off in § 550.1003 based on the
statutory language. As we are clarifying
in the final regulations, if an employee
feels a personal obligation to be absent
from work based on the employee’s
personal religious beliefs, the
employee’s request to use “‘religious
compensatory time off” must be
approved, absent a finding that an
employee’s absence would interfere
with the agency mission. Since the
employee’s personal religious beliefs are
at issue, the orthodox views of any
religious organization with which the
employee may be affiliated (in any
degree) are not relevant. As Federal
courts have ruled, neither courts nor
Government officials should be making
judgments about the validity or
correctness of a person’s sincerely held
beliefs that are religious in nature. We
have concluded that our clarification of
the definition of religious compensatory
time off in the final regulations
sufficiently addresses the concerns
expressed by the commenter.

An agency commented that
§550.1005(c) should be revised to
clarify that agencies may authorize “up
to” 26 pay periods prior to and after a
religious observance for an employee to
earn religious compensatory time off.
While we are revising the timeframe to
be 13 pay periods before or after a
religious observance in these final
regulations, the issue raised by the
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commenter is still relevant. The agency
presumed that § 550.1005(c) allows
agencies to set narrower (shorter)
timeframes at their discretion.

The agency’s presumption is
incorrect, as this provision was
intended to place an obligation on the
agency to allow an employee to earn
religious compensatory time off within
the regulatory timeframe established in
§550.1006(c). Proposed § 550.1005(c)
was not intended to permit agencies to
establish a narrower timeframe in which
an employee may earn religious
compensatory time off. Proposed
§550.1005(c) must be read in
conjunction with §550.1006(b) and
(c)(1), which allow an employee to earn
religious compensatory time off within
the regulatory timeframe. Agencies do
not have the discretion to establish a
narrower timeframe for earning religious
compensatory time off hours. Within the
regulatory timeframe, agencies do have
some discretion in approving the
specific occasions when an employee
will be allowed to perform overtime
work and earn religious compensatory
time off hours based on mission
requirements; however, that discretion
does not extend to establishing a blanket
policy that narrows the timeframe for
earning hours set forth in § 550.1006. In
response to the agency’s comments, we
are revising § 550.1005(c) to refer to the
deadline in §550.1006(c).

§550.1006—Scheduling Time To Earn
and Use Religious Compensatory Time

Off

An agency asked whether, for a
targeted religious observance,
employees could earn religious
compensatory time off in advance of the
observance as well as after the
observance to repay the time.

As provided under § 550.1006(a), the
scheduling of time to earn and use
religious compensatory time off by an
employee is subject to the agency’s
approval as provided under § 550.1005.
These regulations provide rules
allowing an employee to earn religious
compensatory time off (by working)
before the religious observance, after the
religious observance, or through a
combination of time worked both before
and after the religious observance. The
employee may earn the hours in
advance of using religious
compensatory time off or earn the hours
to repay the hours already used as
religious compensatory time off.
Agencies must approve an employee’s
request to earn religious compensatory
time off as provided under § 550.1005(c)
and monitor the employee’s
accumulation of such hours. The
specific timing of when an employee

will be allowed to earn religious
compensatory time off by performing
overtime work is a matter of agency
discretion based on the needs of the
agency. In other words, agencies can
consider the specific work requirements
of the individual employee’s
organization in deciding the specific
times when the employee will be
allowed to perform overtime work to
earn religious compensatory time off
hours.

An agency recommended the final
rule require employees “to normally
earn religious compensatory time off in
advance of the religious observance.”
Alternatively, if OPM chooses to retain
the provision allowing an employee to
earn religious compensatory time off
after the given religious observance, the
agency recommended that the final rule
allow an agency to temporarily require
an employee to earn religious
compensatory time off in advance for
any future religious observances if the
employee did not perform the required
overtime work to make up for the
religious compensatory time off used
previously (e.g., where the agency had
to retroactively charge the employee
annual leave or leave without pay to
recover the debt of hours, as provided
in § 550.1006(c)(3)). The agency
proposed that, if this retroactive
charging occurred, the employee would
be required to earn religious
compensatory time off in advance for a
1-year period beginning on the date the
action to make a retroactive correction
was taken.

We disagree, and are not adopting
these recommendations. We see no
compelling reason to revise the
longstanding policy that allows an
employee to earn religious
compensatory hours after using the
hours for a religious observance. Nor do
we, at this time, support limiting an
employee’s future options based on a
past failure to repay hours within the
regulatory timeframe. Any such failure
results in an appropriate negative
consequence—a retroactive application
of annual leave (or other appropriate
paid time off) or leave without pay. Any
debt resulting from retroactive
application of leave without pay is
subject to debt collection.

An agency recommended changing
the term “may” to “must” in
§550.1006(c)(3) (and similarly under
§550.1008(b)) with regard to agencies
taking corrective action to eliminate or
reduce the negative balance of religious
compensatory time off by making a
corresponding reduction in the
employee’s annual leave balance.

We believe the agency perceives there
to be a discretionary authority for the

elimination or reduction of the debt.
The charge to annual leave is provided
in the regulation as a “may”’ authority,
but there still remains a mandatory
requirement to recoup any debt owed
with a “must” charge to leave without
pay, thus creating a debt that must be
repaid. While we agree it would be a
reasonable agency policy to first charge
annual leave to liquidate the debt, we
use the term “may” to recognize that
agencies may choose not to establish
that policy or may fail to take this
corrective action first before charging
leave without pay. Allowing agencies
the discretion to make an annual leave
correction is consistent with
longstanding OPM guidance.
Accordingly, we are not adopting this
suggestion.

An agency also recommended
allowing employees to cover negative
balances through credit hours earned,
compensatory time off in lieu of
overtime pay earned, compensatory
time off for travel earned, or substitution
of other paid time.

We agree with this recommendation
and are making changes in the final
regulations to allow for the substitution
of credit hours, compensatory time off
in lieu of overtime pay, compensatory
time off for travel, and time-off awards
to liquidate an employee’s debt of
hours. We are revising § 550.1006(c)(3)
to provide that any positive balance of
annual leave, credit hours,
compensatory time off for overtime,
compensatory time off for travel, or
time-off awards may be applied to
reduce the debt of hours before it is
converted to a monetary debt. An
agency may determine the order in
which to apply these forms of paid time
off to offset the negative religious
compensatory time off balance. We are
including only types of accrued paid
time off that can be used for any
purpose. Thus, we did not include sick
leave or military leave, as these types of
leave have certain parameters and
conditions on their use.

§550.1007—Accumulation and
Documentation

Two agencies recommended
establishing a limitation on the number
of religious compensatory time off hours
that may be accumulated. An individual
commenter recommended placing a
limitation on the amount of religious
compensatory time off hours an
employee may earn per pay period out
of concerns that an employee could be
tempted to work extreme hours per day
or per week in order to earn enough
compensatory time off for a religious
observance.
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We disagree, as there is no authority
for a limitation on the number of hours
that may be earned or used. In general,
an agency must approve an employee’s
request to use religious compensatory
time off, unless the agency determines
that approving the request would
interfere with the agency’s ability to
carry out its mission (see § 550.1005(b)).
Further, as explained in the
Supplementary Information regarding
§550.1007 in the proposed rule (78 FR
53698), agencies must monitor any
accumulation to ensure that the
employee is earning the religious
compensatory time off for a specific
religious observance and is not
stockpiling the religious compensatory
time off for unidentified purposes.

One agency recommended deleting
the term “appropriate” for the type of
records that must be kept under
§550.1007(a), which includes the name
and/or description of the religious
observance, the dates and times, and the
amount of religious compensatory time
off each employee earns and uses. The
same agency also requested clarification
on whether records may be paper-based
or electronic.

We agree that the term “appropriate”
is ambiguous and unnecessary, and we
are deleting it in the final regulations.
Each agency has the discretion to
determine if records should be kept
electronically or paper-based.

An agency recommended revising
§550.1007(b) from ‘‘an employee may
accumulate only the amount needed to
cover an approved absence for a
religious observance that has already
occurred” to read, “‘an employee may
accumulate only the amount needed to
fund a previously approved absence
from work for a religious observance
that has already occurred.”

We disagree in applying the term
“fund” to these regulations. Employees
accumulate hours to use for religious
purposes. An employee may earn
religious compensatory time off in
advance or after it is used. Instead of
becoming indebted, the employee is
choosing to work overtime hours to
cover periods of absences for religious
observances.

An agency asked if earned religious
compensatory time off that is not used
as planned would be forfeited or paid
out as compensatory time off in lieu of
overtime pay, or any other form of time
off.

As provided within § 550.1008, upon
the employee’s separation from Federal
service or transfer to another Federal
agency, the losing agency must
compensate the employee for any
positive balance to his or her credit. The
agency must pay the employee for the

hours of religious compensatory time off
earned at the hourly rate of basic pay in
effect at the time the religious
compensatory time off was earned.
Religious compensatory time off cannot
be forfeited, paid as overtime premium
pay. provided as compensatory time off
in lieu of overtime pay, or converted to
any other forms of time off.

An agency requested that
§550.1007(c)(1) be removed from the
final regulations. This section provides
that if the employee does not use his or
her religious compensatory time off as
planned, the positive balance may be
redirected toward a future religious
observance that has been approved,
even if that future observance is beyond
the normally applicable regulatory
timeframe (notwithstanding
§550.1006(b)). The agency
recommended removing this section
because including it could leave room
for error in its administration.

We are not adopting this
recommendation to remove
§550.1007(c)(1) from the final
regulations. It is appropriate to allow
earned religious compensatory time off
that has not been used as planned to be
applied toward a future religious
observance that has been properly
requested and approved.

Two agencies provided additional
comments on allowing the unused
positive balance of religious
compensatory time off to be redirected
to a future religious observance when
the employee was unable to use the
hours earned as originally planned and
approved. One agency agreed with
allowing employees to redirect earned
hours to a different religious
observance, but objected to not having
some kind of deadline for using the
hours. It recommended establishing a 13
pay period deadline for using religious
compensatory time off that has been
previously earned, whether used as
originally planned or for a different
religious observance in the future. We
understand this agency to be proposing
that there be a strict rule that earned
hours of religious compensatory time off
must be used within 13 pay periods of
when earned. Any different religious
observance to which hours are
redirected would have to occur within
that 13 pay period window. The agency
did not specify a proposed consequence
for failure to meet that deadline.
Another agency commented that there
should be a cutoff period established for
purposes of determining what happens
to the religious compensatory time off if
not used by a certain pay period.

We disagree with these comments. We
do not support a cutoff date for
eliminating a positive balance of unused

religious compensatory time off via
either forfeiture or cash payment.
Earned religious compensatory time off
hours are intended to be used for a
religious observance. Under the
regulations, the cashing out of unused
religious compensatory time off hours
occurs only when an employee leaves
the agency (via separation or transfer),
which maximizes the possibility that
the hours will be used for the intended
purpose and prevents abuse that might
occur if employees were allowed to
repeatedly cancel planned uses of
religious compensatory time off and
convert the hours to a cash payment
after a certain amount of time has
elapsed.

Under paragraph (c), if an employee
does not use earned religious
compensatory time off as planned, the
employee may redirect the hours
towards a future religious observance
without regard to the normal bar on
earning hours outside the regulatory
timeframe. This is the preferred
approach, since it ensures that the hours
are used to meet religious obligations, as
intended by the law. If an employee
does not redirect the hours to another
religious observance, the positive
balance remains to the employee’s
credit until transfer or separation from
the agency. An employee with a positive
balance of hours will be barred from
earning any additional religious
compensatory time off until the hours
have been used or the employee
establishes the need for additional
hours, as provided in the regulations.
This approach prevents employees from
stockpiling religious compensatory time
off for undesignated purposes.

Given the comments received about a
possible cutoff date for eliminating a
positive balance of unused religious
compensatory time off via either
forfeiture or cash payment, we are
adding a new paragraph (d) in
§550.1007 to make clear that there are
no time limits on using accumulated
religious compensatory time off—that
unused religious compensatory time off
hours remain to the employee’s credit
until used, or until the employee’s
separation or transfer.

§550.1008—Employee Separation or
Transfer

An agency commented that when an
employee separates or transfers, he or
she should only be compensated for
unused religious compensatory time off
when, at the time the employee earned
it, he or she did not expect to separate
or transfer prior to the deadline for
using it. The agency wanted to ensure
that an employee does not stockpile
religious compensatory time off hours
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when the employee does not expect to
use those hours before separating or
transferring and thus would receive
payment for the unused hours.

Another agency submitted a similar
comment concerning the stockpiling of
hours. The agency recommended that
agencies be provided the flexibility to
liquidate via a cash payment unused
religious compensatory time off. While
the agency appreciates the opportunity
employees have to retain unused time
for future observances, it is concerned
about the indefinite carryover of hours.
Currently, the proposed regulations
would only allow an agency to pay an
employee for the unused hours upon
separation or transfer to another agency.
Instead of tracking the time annually or
waiting for the employee to separate or
transfer, the agency recommended the
regulations allow agencies to determine
if and when they would pay out the
hours in situations other than separation
or transfer. The agency asserted this
flexibility would assist agencies in
balancing timekeeping records if an
agency has determined the unused
timeframe to be excessive, since the
hours cannot be forfeited.

We disagree. If an employee works the
hours but does not use the hours (i.e.,
has a positive balance), the employee
should be compensated for the hours
worked at the time of separation or
transfer, as provided in § 550.1008(a).
As for an employee potentially
stockpiling hours, § 550.1007(c)(2)
provides that an employee may
accumulate additional religious
compensatory time off hours only if
needed to cover an approved period of
absence for a future religious observance
based on the specific dates and times
that the employee has identified. This
provision is meant to prevent the
stockpiling of hours.

An agency also recommended
revisions to § 550.1008(b) by replacing
the term “may”’ to “must”” when taking
corrective action to eliminate or reduce
a negative balance of religious
compensatory time off by reducing the
employee’s annual leave balance upon
separation or transfer.

The same agency made a similar
recommendation for § 550.1006(c)(3),
which we have already addressed. The
charge to annual leave is provided in
the regulation as an optional authority
(using the language “may”’), but there
remains a mandatory requirement (using
the language “must”) for an agency to
recoup the debt owed with a charge to
leave without pay, thus creating a debt
that must be repaid.

It also recommended that the
substitution of other forms of paid time
off—such as earned credit hours, regular

compensatory time off earned in lieu of
overtime, or compensatory time off
earned for travel—be allowed to repay a
negative balance in addition to the use
of annual leave.

We agree that the substitution of other
forms of paid time off should be
allowed. Consistent with the change we
made in §550.1006(c)(3), we are
revising § 550.1008(b) to allow for the
substitution of credit hours,
compensatory time off in lieu of
overtime pay, compensatory time off for
travel, or time-off awards to liquidate
the negative debt. However, the use of
sick leave or military leave would not be
appropriate, as there are parameters on
the appropriate uses of these specific
leave categories.

General Comments

An individual commenter
recommended that the final rule include
dispute resolution or appeal procedures
if an employee’s request is denied under
5 CFR 550.1005(b). The commenter
wanted to ensure a common knowledge
of the appeals processs within agencies.
We are not adopting this
recommendation in the final
regulations. Each agency has established
appeal procedures that an employee
must follow if he or she seeks to grieve
an agency’s denial of a request for
religious compensatory time off. We
have added language to § 550.1005(b) to
provide that an agency must explain its
reasoning for a denial of a request to use
and/or earn religious compensatory time
off.

An individual commenter was
opposed to the establishment of
religious compensatory time off,
observing that some employees may not
identify with a religious group. The
commenter recommended a general
compensatory personal time off bank be
established instead. The commenter
specifically cited the time off needed by
working parents for various family
commitments. The commenter stated
that parents often have to opt out of
school events and activities because of
a lack of compensatory time available or
having to use other leave, such as
annual leave or sick leave. The
commenter also expressed that the
proposal could face appeals from
employees who do not identify with a
religious group or practice but routinely
participate in humaniatarian efforts as a
moral or ethical belief. The commenter
recommended that those individuals
should be allowed to earn compensatory
time off without needing to qualify their
efforts as “religious”.

We cannot adopt this
recommendation because there is no
statutory authority to establish a

compensatory personal time off bank as
described by the commenter, and
Congress has mandated that agencies
permit religious compensatory time off
in the circumstances described by these
regulations, unless doing so, in a
particular instance, would interfere with
the agency’s mission. We note that
employees may use certain leave or time
off for general purposes, including the
purposes cited by the commenter. For
example, annual leave may used used
for any purpose. While annual leave
must normally be earned or accrued
before it is used, it is possible for an
agency to approve advanced annual
leave. (See https://www.opm.gov/policy-
data-oversight/pay-leave/leave-
administration/fact-sheets/advanced-
annual-leave.) Also, while regular
compensatory time off in lieu of
overtime under 5 U.S.C. 5543 must be
earned in advance, it may also be used
for any purpose.

Transitional Provisions

An agency commented that the
proposed regulations did not address
the treatment of employees who owe
religious compensatory time at the time
the final regulations become effective.
The agency noted that some employees
may have used religious compensatory
time off more than 26 pay periods prior
to the effective date of the final
regulations and still not have worked
the time to make it up. It asked whether
such employees would have an
additional 26 pay periods to repay the
debt of hours or if the employing agency
would have the authority to establish an
alternative deadline. The agency stated
that it favored giving such employees a
reasonable period to repay the hours
owed (by performing work).

We agree that clarification is needed
regarding the treatment of the
employees described by the agency who
have a negative balance of religious
compensatory time off when the final
regulations take effect—whether the
period of time since the religious
compensatory time off was used exceeds
the regulatory timeframe (originally
proposed as 26 pay periods, but
established as 13 pay periods in these
regulations) or is some lesser period of
time. This comment also brought to
light that the proposed regulations did
not specifically address employees who
have a positive balance of religious
compensatory time off when the final
regulations take effect. Therefore, we are
adding a new §550.1010 to provide
transitional rules for employees who
have either a negative or positive
balance of religious compensatory time
off as of the effective date of the final
regulations.
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Paragraph (b) of § 550.1010 states that,
for an employee who has a negative
balance (i.e., debt) of used but not-yet-
earned religious compensatory time off
hours as of the effective date of the final
regulations, the 13 pay period limitation
in §550.1006(c) is applied as if the
effective date were the date on which all
the hours of religious compensatory
time off (represented in the negative
balance) were used. Thus, employees
will have a full 13 pay periods to earn
the needed number of religious
compensatory time off hours. Since
these regulations are changing the rules
midstream for these employees, we
believe it is appropriate to start the
clock when the new regulations take
effect.

Paragraph (c) of § 550.1010 addresses
employees who have a positive balance
of earned but unused religious
compensatory time off hours as of the
effective date of the final regulations. It
provides that the employing agency
must confirm and document that the
hours are connected to one or more
specific religious observances requiring
the employee’s absence from work in
order to meet the employee’s personal
religious requirements. The agency must
give the employee an opportunity to
direct all unused hours to such a future
religious observance. If the employee
does not direct all of those unused
hours, the employee may not earn any
additional religious compensatory time
off hours until the employee establishes
a need to earn such time off hours,
consistent with §550.1007(c)(2).

Miscellaneous Changes

In addition to the proposed revision
of subpart J of part 550 of title 5 of the
Code of Federal Regulations, we also
proposed to modify the definitions of
rate of basic pay in § 550.103 and
firefighter in § 550.1302. We did not
receive any comments on those
proposed revisions. Therefore, these
final regulations are making final the
additional miscellaneous proposed
changes.

Executive Order Requirements

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule

has been designated a “significant
regulatory action,” under Executive
Order 12866 and has been reviewed by
the Office of Management and Budget.

Executive Order 13771

This final rule is not subject to the
requirements of E.O. 13771 (82 FR 9339,
February 3, 2017) because the rule is
related to agency organization,
management, or personnel.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it will apply only to Federal
agencies and employees.

Paperwork Reduction Act
Requirements

This rule does not impose any new
reporting or record-keeping
requirements subject to the Paperwork
Reduction Act.

List of Subjects in 5 CFR Part 550
Government employees.

Office of Personnel Management.
Alexys Stanley,
Regulatory Affairs Analyst.

For reasons stated in the preamble,
OPM is amending part 550 of title 5 of
the Code of Federal Regulations as
follows:

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart A—Premium Pay

m 1. The authority citation for subpart A
of part 550 continues to read as follows:

Authority: 5 U.S.C. 5304 note, 5305 note,
5504(d), 5541(2)(iv), 5545a(h)(2)(B) and (i),
5547(b) and (c), 5548, and 6101(c); sections
407 and 2316, Pub. L. 105-277, 112 Stat.
2681-101 and 2681-828 (5 U.S.C. 5545a);
section 2(h), Pub. L. 113-277, 128 Stat. 3005;
E.O. 12748, 3 CFR, 1992 Comp., p. 316.

m 2.In §550.103, the definition of “rate
of basic pay” is revised to read as
follows:

§550.103 Definitions.
* * * * *

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by an
employee, including any applicable
locality payment under 5 CFR part 531,
subpart F; special rate supplement
under 5 CFR part 530, subpart C;
retained rate under 5 CFR part 536; or
similar payment or supplement under
other legal authority, before any
deductions and exclusive of additional
pay of any other kind.

*

* * * *

m 3. Revise subpart J to read as follows:

Subpart J—Compensatory Time Off for
Religious Observances

Sec.

550.1001
550.1002
550.1003
550.1004

Purpose.

Coverage.

Definitions.

Employee responsibilities.

550.1005 Agency responsibilities.

550.1006 Scheduling time to earn and use
religious compensatory time off.

550.1007 Accumulation and
documentation.

550.1008 Employee separation or transfer.

550.1009 Relationship to premium pay and
overtime work.

550.1010 Transitional provisions.

Authority: 5 U.S.C. 5550a.

Subpart J—Compensatory Time Off for
Religious Observances

§550.1001 Purpose.

This subpart implements 5 U.S.C.
5550a, which permits an employee
whose personal religious beliefs require
the abstention from work during certain
periods of time to elect to engage in
overtime work and earn a special form
of compensatory time off to make up for
the time lost in meeting those personal
religious requirements. Religious
compensatory time off differs from other
forms of compensatory time off in that
the sole purpose is to adjust an
employee’s work schedule to
accommodate a religious observance.
The employee earns religious
compensatory time off by spending an
equal amount of time in overtime work
before and/or after taking time from the
employee’s scheduled tour of duty to
meet personal religious requirements.
Hours worked to earn religious
compensatory time off provide a time
off credit in lieu of any pay that would
otherwise be payable for that work.

§550.1002 Coverage.

This subpart applies to each employee
(as defined in 5 U.S.C. 2105) in or under
an Executive agency (as defined in 5
U.S.C. 105) who has a scheduled tour of
duty. The definition of “employee” in
section 5541(2) does not apply to this
subpart.

§550.1003 Definitions.

In this subpart:

Overtime work means work performed
by an employee outside his or her
scheduled tour of duty for the purpose
of making up time lost for meeting
personal religious requirements, as such
term is explained in the definition of
“religious compensatory time off”” in
this section. It is also deemed to include
work performed by a part-time
employee outside of his or her
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scheduled tour of duty, even if that
work is below applicable overtime
thresholds (e.g., below 40 hours in a
week), and work an employee performs
during holiday hours (within the
employee’s scheduled tour of duty)
during which the employee would
otherwise be excused from duty.

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by an
employee, including any special rate
under 5 CFR part 530, subpart C;
locality rate under 5 CFR part 531,
subpart F; retained rate under 5 CFR
part 536; or similar rate under other
legal authority, before any deductions
and excluding additional pay of any
other kind. For example, a rate of basic
pay does not include additional pay
such as night shift differentials under 5
U.S.C. 5343(f) or environmental
differentials under 5 U.S.C. 5343(c)(4).

Religious compensatory time off
means compensatory time off, as
authorized by 5 U.S.C. 5550a, under
which an employee whose personal
religious beliefs require the abstention
from work during certain periods of
time may elect to perform overtime
work in order to make up for time the
employee takes off to meet those
personal religious requirements. Those
requirements need not be officially
mandated by a religious organization to
which the employee belongs. It is
sufficient that the employee’s personal
religious beliefs cause the employee to
feel an obligation that he or she should
be absent from work for a religious
purpose. An employee approved to
perform overtime work under this
subpart will be granted an equal amount
of compensatory time off from his or her
scheduled tour of duty (in lieu of
overtime pay or other pay otherwise
payable) to meet his or her personal
religious obligations.

Scheduled tour of duty means the
regular work hours in an established
full-time or part-time work schedule
during which the employee is charged
leave or time off when absent.

§550.1004 Employee responsibilities.

(a) An employee is required to
provide his or her supervisor with a
request for religious compensatory time
off in advance of the religious
observance by following the agency’s
procedures established in accordance
with §§550.1005 and 550.1006.

(b) At the time the religious
compensatory time off is requested, the
employee must provide the agency with
the following information:

(1) The name and/or description of
the religious observance that is the basis
of the employee’s request to be absent

from work in order to meet the
employee’s personal religious
requirements;

(2) The date(s) and time(s) the
employee plans to be absent to
participate in the religious observances
identified in paragraph (b)(1) of this
section; and

(3) The date(s) and time(s) the
employee plans to perform overtime
work to earn religious compensatory
time off to make up for the absence.

(c) An employee must comply with
the agency’s procedures for requesting
religious compensatory time off,
including any time limitations
prescribed under § 550.1006.

(d) In the event that an adjustment to
the dates and times of planned overtime
work is required due to unforeseen
circumstances, the employee must
submit for approval a revised schedule
to reflect those changes.

§550.1005 Agency responsibilities.

(a) An agency may require an
employee to submit his or her request to
use religious compensatory time off
with all the information specified in
§550.1004(b) in a manner that is
administratively acceptable to the
agency. To the maximum extent
practicable, the agency must require that
the request be in writing (including
electronic communications). If the
agency accepts an oral request, the
agency must document all the
information specified in § 550.1004(b)
and must require the employee to
submit a written document containing
all the information as soon as
practicable. An agency may require an
employee to submit a request to use
religious compensatory time off
sufficiently in advance to accommodate
necessary scheduling changes without
interfering with the agency’s ability to
efficiently carry out its mission.

(b) An agency must approve an
employee’s request to use religious
compensatory time off unless the agency
determines that approving the request
would interfere with the agency’s ability
to efficiently carry out its mission. If the
employee’s request to use religious
compensatory time off is denied, the
agency must provide a written
explanation as to the reason the request
has been denied, regardless of whether
the employee’s request was written or
oral.

(c) The agency must provide the
employee with an opportunity to earn
religious compensatory time off before
the deadline established in
§550.1006(c), although the specific
timing of when an employee will be
allowed to earn religious compensatory
time off by performing overtime work is

a matter of agency discretion based on
the needs of the agency.

§550.1006 Scheduling time to earn and
use religious compensatory time off.

(a) The scheduling of time to earn and
use religious compensatory time off by
an employee is subject to the agency’s
approval as provided in § 550.1005.

(b) For an employee who earns
religious compensatory time off prior to
using it, religious compensatory time off
may be earned up to 13 pay periods in
advance of the pay period in which the
targeted religious observance
commences and must be linked to
specific dates and times for future use,
as compatible with agency mission
requirements.

(c)(1) An employee who uses religious
compensatory time off prior to earning
it must fulfill his or her obligation to
perform overtime work in exchange for
the advanced religious compensatory
time off within 13 pay periods after the
pay period in which he or she used
religious compensatory time off, or the
agency must take action as provided in
paragraph (c)(3) of this section.

(2) The 13 pay periods described in
paragraph (c)(1) of this section are
calculated beginning with the first pay
period beginning after the date on
which the religious compensatory time
off was used.

(3) If the employee fails to earn
religious compensatory time off within
13 pay periods after taking religious
compensatory time off, the agency may
take corrective action to eliminate or
reduce the negative balance by making
a corresponding reduction in the
employee’s balance of annual leave,
credit hours, compensatory time off in
lieu of regular overtime pay,
compensatory time off for travel, or
time-off awards. An agency may
determine the order of precedence for
applying the various types of paid time
off to offset the negative balance. Any
negative balance of religious
compensatory time off remaining after
any charging of these types of paid time
off must be resolved by charging the
employee leave without pay, which
would result in an indebtedness that is
subject to the agency’s internal debt
collection procedures.

§550.1007 Accumulation and
documentation.

(a) Agencies must keep records of the
name and/or description of the religious
observance, and the dates, times, and
amount of religious compensatory time
off each employee earns and uses. An
agency must credit religious
compensatory time off for work
performed on a time-for-time basis,
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under its time and attendance
procedures.

(b) Except as provided in paragraph
(c) of this section, an employee may
accumulate only the amount of religious
compensatory time off needed to cover
an approved absence for a religious
observance that has already occurred or
to cover an approved absence for a
future religious observance. An
employee may only accumulate the
amount of religious compensatory time
off needed to cover the specific dates
and times for which the employee has
submitted a request for religious
compensatory time off under
§550.1004.

(c) If the employee does not use his
or her earned religious compensatory
time off as planned—

(1) The positive balance of unused
compensatory time off may be
redirected toward a future religious
observance that has been approved,
even if that future observance is more
than 13 pay periods after the
compensatory time off was originally
earned (notwithstanding § 550.1006(b));
and

(2) The employee may not earn any
additional religious compensatory time
off until the retained amount of
religious compensatory time off has
been used or the need to earn additional
religious compensatory time off has
been properly established and
documented.

(d) Accumulated religious
compensatory time off that is not used
as planned is not subject to time limits
for usage. Unused religious
compensatory time off hours remain to
the employee’s credit until used (subject
to the agency’s approval under
§550.1005), or the employee’s
separation or transfer (subject to
§550.1008), as applicable.

§550.1008 Employee separation or
transfer.

(a) Upon an employee’s separation
from Federal service or transfer to
another Federal agency, the losing
agency must compensate the employee
for any positive balance of earned
religious compensatory time off to his or
her credit. The agency must pay the
employee for hours of earned religious
compensatory time off at the hourly rate
of basic pay in effect at the time
religious compensatory time off was
earned.

(b) For an employee who has a
negative balance of religious
compensatory time off upon an
employee’s separation from Federal
service or transfer to another Federal
agency, the losing agency may take
corrective action to eliminate or reduce

the negative balance by making a
corresponding reduction in the
employee’s balance of annual leave,
earned credit hours, compensatory time
off in lieu of regular overtime pay,
compensatory time off for travel, or
time-off awards. An agency may
determine the order of precedence for
applying the various types of paid time
off to offset the negative balance. Any
negative balance of religious
compensatory time off remaining after
any charging of these types of paid time
off must be resolved by charging the
employee leave without pay, which
would result in an indebtedness that is
subject to the agency’s internal debt
collection procedures.

(c) For purposes of applying
paragraphs (a) and (b) of this section, an
hourly rate of basic pay is computed by
dividing the annual rate of basic pay by
2,087 hours (or 2,756 hours for
firefighter hours subject to that divisor
under subpart F of this part).

§550.1009 Relationship to premium pay
and overtime work.

The premium pay provisions for
overtime work in subpart A of this part
and section 7 of the Fair Labor
Standards Act of 1938, as amended
(FLSA), do not apply to overtime work
performed by an employee that is used
to earn religious compensatory time off
under this subpart. The overtime hours
worked to earn religious compensatory
time off under this subpart do not create
an entitlement to premium pay
(including overtime pay) under subpart
A of this part or FLSA overtime pay
under 5 CFR part 551. Religious
compensatory time off is not considered
in applying the premium pay
limitations described in §§550.105,
550.106, and 550.107.

§550.1010 Transitional provisions.

(a) This section applies only with
respect to employees who as of May 29,
2019 had a positive balance of earned
but unused religious compensatory time
off hours or a negative balance (i.e., a
debt) of used religious compensatory
time off hours not yet repaid by earned
hours.

(b) If an employee described in
paragraph (a) of this section has a
negative balance (i.e., a debt) of used but
not-yet-earned religious compensatory
time off hours as of the date specified
in paragraph (a) of this section, the 13
pay period limitation in § 550.1006(c) is
applied as if such date were the date on
which the hours of religious
compensatory time off were used.

(c) If an employee described in
paragraph (a) of this section has a
positive balance of earned but unused

religious compensatory time off hours as
of the date specified in paragraph (a) of
this section, the agency must confirm
and document that the hours are
connected to one or more specific
religious observances requiring the
employee’s absence from work in order
to meet the employee’s personal
religious requirements. The agency must
give the employee an opportunity to
direct all unused hours to such a future
religious observance. If the employee
does not so direct all of those unused
hours, the employee may not earn any
additional religious compensatory time
off hours until the employee establishes
a need to earn such time off hours.

Subpart M—Firefighter Pay

m 4. The authority citation for subpart M
of part 550 continues to read as follows:

Authority: 5 U.S.C. 5545b, 5548, and 5553.

m 5.In §550.1302, paragraph (2)(iii) of
the definition of “firefighter” is revised
to read as follows:

§550.1302 Definitions.
* * * * *

Firefighter * * *

(2) * x %

(iii) Covered by the General Schedule
and classified in the GS—0099, General
Student Trainee Series (as required by
§ 362.203(f) of this chapter), if the
position otherwise would be classified
in the GS-0081 series.

* * * * *

[FR Doc. 2019-08533 Filed 4-26—19; 8:45 am]|
BILLING CODE 6325-39-P

DEPARTMENT OF HOMELAND
SECURITY

6 CFR Part 5
[Docket No. DHS—-2019-0006]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/ALL-018 Administrative
Grievance Records

AGENCY: Privacy Office, Department of
Homeland Security.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security (DHS) is giving concurrent
notice of an updated reissued system of
records pursuant to the Privacy Act of
1974 for the “Department of Homeland
Security/ALL—018 Administrative
Grievance Records” System of Records
and this final rule. This system of
records covers all current and former
DHS employees, except for employees
of the Office of the Inspector General
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(OIG), who have submitted grievances
under DHS’s Administrative Grievance
System or in accordance with a
negotiated grievance procedure. In this
final rule, the Department removes all
exemptions previously applied to this
system of records.

DATES: This final rule is effective April
29, 2019.

FOR FURTHER INFORMATION CONTACT: For
general and privacy questions, please
contact: Jonathan R. Cantor, (202) 343—
1717, Privacy@hq.dhs.gov, Acting Chief
Privacy Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528-0655.
SUPPLEMENTARY INFORMATION: In
accordance with the Privacy Act of
1974, 5 U.S.C. 552a, DHS modifies a
current DHS system of records titled,
“DHS/ALL-018 Grievances, Appeals,
and Disciplinary Action Records System
of Records,” last published October 17,
2008. The system of records is now
renamed “DHS/ALL-018
Administrative Grievance Records.”
This system of records covers all current
and former DHS employees, except for
employees of the OIG, who have
submitted grievances under DHS’s
Administrative Grievance System or in
accordance with a negotiated grievance
procedure. The records are maintained
and used by the Department to resolve
employee concerns about working
conditions, the administration of
collective bargaining agreements,
employee/supervisor relations, work
processes, or other similar issues. The
name and scope of this modified system
of records has been changed. Further,
this system has been modified in an
effort to not duplicate other DHS and
government-wide SORNSs. This updated
SORN is published elsewhere in this
issue of the Federal Register.

DHS is issuing this final rule to
remove all exemptions previously
applied to this system. This will provide
individuals with greater access to
administrative grievance records than
previously provided. The previously
issued final rule for this SORN, found
at 74 FR 42576 (August 24, 2009), will
no longer be in effect once this new
final rule is issued.

These regulations are being published
as a final rule because the amendment
does not impose any requirements or
adverse impacts on any member of the
public. This amendment is the most
efficient means for DHS to implement
its internal requirements for complying
with the Privacy Act.

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
DHS finds good cause that notice and
other public procedure with respect to

this rule are unnecessary and finds good
cause for making this rule effective on
the date of publication in the Federal
Register. DHS finds good cause because
(a) this updated SORN narrows the
scope of records previously applied,
since it no longer covers records of
disciplinary actions, appeals, or
misconduct; (b) such records removed
by the existing SORN are already
covered by an existing SORN depending
on the type of inquiry, action, or appeal
(e.g., DHS/ALL—-020 Department of
Homeland Security Internal Affairs,
OPM/GOVT-1 General Personnel
Records; OPM/GOVT-3 Records of
Adverse Actions, Performance Based
Reduction in Grade and Removal
Actions, and Termination of
Probationers; EEOC/GOVT-1 Equal
Employment Opportunity in the Federal
Government Complaint and Appeal
Records; and MSPB/GOVT-1 Appeals
and Case Records); and (c) and
exemptions will no longer apply to this
updated SORN, thereby providing
individuals with greater access to
administrative grievance records than
previously provided. As a result, no
new requirements, restrictions, or
adverse impacts are imposed on any
member of the public.

In accordance with Executive Order
12866, it has been determined that this
rule is not a “significant regulatory
action” and, therefore, does not require
a Regulatory Impact Analysis.

The regulation will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

In accordance with the provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), DHS has
determined that this rule will not
impose new record- keeping,
application, reporting, or other types of
information collection requirements.

List of Subjects in 6 CFR Part 5

Classified information, Courts,
Freedom of information, Government
employees, Privacy.

For the reasons stated in preamble,
DHS amends chapter I of title 6, Code
of Federal Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5
continues to read as follows:
Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

Appendix C to Part 5 [Amended]

m 2. Amend appendix C by removing
and reserving paragraph 16.

Jonathan R. Cantor,

Acting Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2019-08596 Filed 4—26—19; 8:45 am|
BILLING CODE 9110-9B-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 21
[Docket No. FAA-2018-0379]

Airworthiness Criteria: Special Class
Airworthiness Criteria for the Yamaha
Fazer R

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of issuance of
airworthiness criteria.

SUMMARY: The FAA announces
airworthiness criteria for a special class
of aircraft, the Yamaha Motor
Corporation, U.S.A., model Fazer R,
which is an unmanned aircraft system.
It designates airworthiness criteria
found by the FAA to provide an
equivalent level of safety to existing
standards.

DATES: These airworthiness design
criteria are effective May 29, 2019.

FOR FURTHER INFORMATION CONTACT: Mr.
Quentin Coon, AIR-692, Federal
Aviation Administration, Policy and
Innovation Division, Small Airplane
Standards Branch, Aircraft Certification
Service, 901 Locust, Room 301, Kansas
City, MO 64106, telephone (816) 329—
4168, facsimile (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Background

Yamaha Motor Corporation, U.S.A.
(Yamaha) applied to the FAA on April
28, 2017 for special class type
certification under Title 14, Code of
Federal Regulations (14 CFR) 21.17(b)
for the Fazer R Unmanned Aircraft
System (UAS). The Fazer R UAS (Fazer
R) consists of the Unmanned Aircraft
(UA), flight transmitter ground control
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station, and payload spray system. The
Fazer R is a vertical take-off UAS that
is of the traditional main/tail rotor
helicopter design. Its intended primary
use is conducting crop-spraying
operations in the agricultural industry.
The aircraft and payload spray system
would weigh approximately 244 pounds
with full fuel and oil tanks, and be able
to carry a payload of approximately 105
pounds. The main rotor is just over nine
feet in diameter, and the aircraft would
be just over three feet high and 12 feet
long with a carbon frame. The aircraft
would be powered by a fuel-injected
2-cylinder engine running on regular
gasoline. The aircraft would have a
“Turn Assistance” function that enables
automatic turning to facilitate back-and-
forth agricultural operations.

Discussion of Comments

Notice of proposed airworthiness
design criteria for the Yamaha Fazer R
UAS was published in the Federal
Register on May 1, 2018 (83 FR 19021).
The FAA received comments from two
commenters.

One individual requested the FAA
consider limiting operations to remotely
populated areas and requiring primary
operations of spraying, sensing, and
imaging and two persons for operation.
The commenter stated these
considerations are necessary because of
the agricultural requirements for the
aircraft. The commenter also stated
these requirements should be the
minimum requirements for all UAS, and
not only the Fazer R.

Under the Concept of Operations
submitted by the applicant for the Fazer
R, the primary operations are
agricultural spraying, sensing, and
imaging in remote, uninhabited areas
such as farms and fields, and the aircraft
has a required minimum crew of two
persons. No changes to these
airworthiness criteria are necessary as a
result of this comment. The request to
apply these requirements to all UAS is
beyond the scope of this notice.

Another individual requested the
FAA consider the possible risks—fuel
and security of the system—associated
with the insecticide carried by the
Fazer R.

The applicant’s documentation
identifies and provides appropriate
mitigation for these risks. No changes to
these airworthiness criteria are
necessary as a result of this comment.

Conclusion

After review of the comments, the
FAA sees no need to modify the
proposed airworthiness criteria.
Accordingly, the airworthiness criteria,
as proposed, are adopted as the

certification basis for the Yamaha Fazer
R under the provisions of 14 CFR
21.17(b).

The Airworthiness Design Criteria

The FAA finds that compliance with
the following will appropriately
mitigate the risks associated with the
proposed design and Concept of
Operations (CONOPS) and provide an
equivalent level of safety to existing
rules:

Concept of Operations: The applicant
must define and submit to the FAA a
(CONOPS) proposal describing the
intended Fazer R operation in the
National Airspace System (NAS).

Accepted Means of Compliance:

1. The applicant must comply with
these airworthiness criteria using a
means of compliance, which may
include consensus standards, accepted
by the FAA.

2. The applicant requesting
acceptance of a means of compliance
must provide the means of compliance
to the FAA in a form and manner
acceptable to the FAA.

Operational Envelope and
Limitations: The operational envelope
and operational limitations must be
defined as follows:

1. The Fazer R must be shown to
perform as intended within the defined
operational envelope and operational
limitations.

2. The Fazer R must be consistently
and predictably controllable and
maneuverable within the operating
envelope, including:

(a) At all loading conditions for which
certification is requested;

(b) During all phases of flight; and

(c) During configuration changes.

Instructions for Continued
Airworthiness: The applicant must
prepare Instructions for Continued
Airworthiness (ICA) for the Fazer R that
are acceptable to the FAA. The ICA may
be incomplete at type certification if a
program exists to ensure their
completion prior to delivery of the first
Fazer R or issuance of a standard
certificate of airworthiness, whichever
occurs later.

The ICA must contain a section titled
Airworthiness Limitations that is
segregated and clearly distinguishable
from the rest of the document. This
section must set forth each mandatory
replacement time, structural inspection
interval, and related structural
inspection procedure required for type
certification. If the ICA consist of
multiple documents, the section
required by this paragraph must be
included in the principal manual. This
section must contain a legible statement
in a prominent location that reads “The

Airworthiness Limitations section is
FAA approved and specifies
maintenance conducted under §§43.16
and 91.403 of Title 14 of the Code of
Federal Regulations unless an
alternative program has been FAA
approved.”

Flight Manual: The applicant must
provide a UAS Flight Manual with each
Fazer R. The UAS Flight Manual must
contain the following information—

(a) Fazer R operating limitations;

(b) Fazer R normal and emergency
operating procedures;

(c) Performance information;

(d) Loading information; and

(e) Other information that is necessary
for safe operation because of design,
operating, or handling characteristics.

Flight Testing: The Fazer R must
successfully complete at least 150 hours
of flight testing to determine whether
there is reasonable assurance that the
Fazer R, its components, its equipment,
and structures are adequate, reliable,
and function properly. The testing must
consist of:

1. At least 50 hours with the
Unmanned Aircraft (UA) at 5 percent
over maximum weight at critical weight,
altitude, and temperature; and

2. At least 100 hours in normal
operations.

Critical Parts: A critical part is a part,
the failure of which could have a
catastrophic effect upon the UAS. If the
type design includes critical parts, a
critical parts list must be established.

The applicant must develop and
define inspections or other procedures
to prevent failures due to degradation of
critical parts. Each of these inspections
or procedures must be included in the
Airworthiness Limitations Section of
the ICA.

Controls:

1. Flight Controls: The applicant must
design the flight control systems and
control station to:

(a) Operate easily, smoothly, and
positively enough to allow proper
performance of their functions, and

(b) Protect against likely hazards.

2. Flight Crew Interface: The control
station must be designed to allow the
flight crew to perform their duties and
to perform any maneuvers within the
operating envelope of the Fazer R,
without excessive concentration, skill,
alertness, or fatigue considering the
intended operating conditions for the
control station.

3. Equipment: The applicant must
define and install necessary equipment
so the flight crew can monitor and
perform defined tasks associated with
the intended functions of the systems
and equipment.

4. Flight Crew Error: The UAS must be
designed to minimize flight crew errors
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which could result in additional
hazards.

Flight Termination System:

1. There must be a means for the flight
crew to quickly and safely terminate the
UA flight.

2. The Fazer R must have a means to
safely terminate the UA flight when safe
operation cannot continue or be
maintained.

3. There must be means to prevent
inadvertent operation of the flight
termination system.

Engine and Engine Control System:

1. The Fazer R Engine and Engine
Control System includes each
component necessary for propulsion or
which affects propulsion safety.

2. The Fazer R Engine and Engine
Control System installation must be
designed, constructed, installed, and
maintained to ensure its continued safe
operation within the operational
envelope between normal inspections
and overhauls.

3. The Fazer R Engine Control System
including any Engine Control Unit
(ECU) software or electronic hardware
must be designed and developed using
methods accepted by the FAA.

4. The applicant must identify the
Fazer R Engine and Engine Control
System failure modes and effects that
may result in a catastrophic condition to
the UAS. The applicant must mitigate
each hazard to a level acceptable to the
FAA.

5. The Fazer R Engine and Engine
Control System operability, durability
and reliability must be demonstrated.

Powerplant Installation:

1. The powerplant installation
includes each part of the Fazer R (other
than the main and auxiliary rotor
structures) that—

(a) Is necessary for propulsion;

(b) Affects the control of the major
propulsive units; or

(c) Affects the safety of the major
propulsive units between normal
inspections or overhauls.

2. Each component of the powerplant
installation must be constructed,
arranged, and installed to ensure its
continued safe operation between
normal inspections or overhauls for the
range of temperature and altitude for
which approval is requested.

Systems and Equipment: This
requirement applies to the Fazer R
unless another requirement has been
imposed for a specific piece of
equipment, system, or systems. The
Fazer R systems and equipment,
including any software or electronic
hardware, must be designed and
developed using methods accepted by
the FAA.

1. The systems and equipment
required for a Fazer R to operate safely

in the kinds of operations for which
certification is requested must be
designed and installed to perform their
intended function throughout the
operating and environmental limits for
which the Fazer R is certificated.

2. All systems and equipment not
covered by paragraph 1 of this section,
considered separately and in relation to
other systems, must be designed and
installed so their operation or failure
does not have an adverse effect on the
Fazer R.

Communication:

1. The applicant must define the type,
methods, and operational limits of
communication, including the
mitigation of any hazard created by any
loss of communication between the
flight crew and between the flight crew
and the Fazer R.

2. A means must be provided to allow
for all communication necessary to
safely operate the UA.

Interference from External Sources:
The design must minimize the risks
associated with interference to Fazer R
electronic systems and networks from
external sources.

Interference with Other Aircraft or
Obstacles: The Fazer R must have a
means to remain well clear of obstacles
and other aircraft for its intended
operation and airspace to avoid the risk
of collision.

Issued in Kansas City, Missouri, on April
19, 2019.

Pat Mullen,

Aircraft Certification Service, Manager, Small
Airplane Standards Branch, AIR-690.

[FR Doc. 2019-08606 Filed 4—26—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-1241; Product
Identifier 2017-NM-117-AD; Amendment
39-19611; AD 2019-06-13]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 787 series
airplanes. This AD was prompted by
reports of hydraulic leakage caused by
damage to aileron and elevator actuators
from lightning strikes. This AD requires

an inspection or records check to
inspect for certain parts, detailed
inspections of aileron and elevator
power control units (PCUs), and
applicable on-condition actions. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective June 3, 2019.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of June 3, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—
1241.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1241; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kelly McGuckin, Aerospace Engineer,
Systems and Equipment Section, FAA,
Seattle ACO Branch, 2200 South 216th
St., Des Moines, WA 98198; phone and
fax: 206—231-3546; email:
Kelly.McGuckin@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
787 series airplanes. The NPRM
published in the Federal Register on
January 10, 2018 (83 FR 1198). The
NPRM was prompted by reports of
hydraulic leakage caused by damage to
aileron and elevator actuators from
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lightning strikes. The NPRM proposed
to require a records check to inspect for
certain parts, a detailed inspection of
aileron and elevator PCUs, and
applicable on-condition actions.

We are issuing this AD to address
hydraulic leakage in aileron and
elevator PCUs, which, when coupled
with an independent subsequent loss of
two hydraulic systems, could result in
an inability to maintain aileron or
elevator actuator stiffness and lead to
airplane control surface oscillations,
which could damage the control
surfaces and cause reduced
controllability of the airplane.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

The Air Line Pilots Association,
International (ALPA) and commenter
Leif Miller indicated their support for
the NPRM.

Request To Reference Later Revisions
of Service Information

Oman Air requested that the proposed
AD be revised to allow actions in
accordance with “‘any later FAA-
approved revision of” the service
information. The commenter noted that
Boeing was considering issuing updated
service information to incorporate
differences between the service
information and proposed AD.

We agree to clarify. We may not refer
to any document that does not yet exist.
In general terms, we are required by
Office of the Federal Register (OFR)
regulations to either publish the service
document contents as part of the actual
AD language; or submit the service
document to the OFR for approval as
referenced material, in which case we
may only refer to such material in the
text of an AD. The AD may refer to the
service document only if the OFR
approved it for incorporation by
reference. See 1 CFR part 51. To allow
operators to use later revisions of the
referenced document (issued after
publication of the AD), either we must
revise the AD to reference specific later
revisions, or operators must request
approval to use later revisions as an
alternative method of compliance with
this AD under the provisions of
paragraph (n) of this AD.

However, we note that Boeing has
issued Boeing Alert Service Bulletin
B787-81205-SB270037-00, Issue 003,
dated December 3, 2018. This revised
service information clarifies instructions

and requirements, revises the effectivity
to account for part rotability (which
does not add airplanes to this AD, since
we already included all The Boeing
Company Model 787 series airplanes in
our applicability), and corrects errors in
certain part numbers. This new service
information does not include any new
actions. We have revised this AD to
refer to Boeing Alert Service Bulletin
B787-81205-SB270037-00, Issue 003,
dated December 3, 2018, and revised
paragraph (1) of this AD to provide
credit for actions performed using
Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 002, dated
July 19, 2017. We have also removed
paragraphs (k)(2) and (k)(3) of the
proposed AD, as the revised service
information makes them unnecessary,
and revised the language in paragraph
(k)(1) of this AD based on the revised
compliance language in the new service
information.

Request To Clarify Records Check

Oman Air, All Nippon Airways
(ANA), and Xiamen Airlines requested
that we clarify the instructions related
to the records check specified in
paragraph (g) of the proposed AD. The
commenters noted that Boeing Alert
Service Bulletin B787-81205—
SB270037-00, Issue 002, dated July 19,
2017, incorrectly lists the PCU remote
electronics unit (REU) assembly part
number, rather than the PCU part
number. The commenters also noted
that the part numbers of the PCU REU
assembly are not available on the
airplane readiness log part list (ARL).
ANA added that the PCU REU assembly
part number is written in ink and may
no longer be legible after extended
periods on the airplane.

ANA and Xiamen Airlines added that
the PCU part number cannot be
determined easily when the part is on
the airplane, due to limited clearance.
ANA asked that the proposed AD be
revised to allow using a borescope
inspection (BSI) tool to determine the
aileron PCU part number.

Oman Air suggested the applicability
of the proposed AD be revised to list
only the airplanes having line numbers
known to have been delivered with
affected parts. Oman Air added that the
787 illustrated parts data (IPD) could be
revised to prohibit the installation of the
affected parts on airplanes that were not
delivered with affected parts.

We agree to clarify. As noted earlier,
we have revised this AD to refer to
Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018. This service
information includes the affected PCU
numbers and a note that allows the use

of a BSI tool to determine the aileron
and elevator PCU part numbers.

We disagree witﬁ Oman Air’s request
to revise the applicability. The affected
PCUs are rotable parts, and we have
determined that these PCUs could later
be installed on airplanes that were
initially delivered with acceptable
PCUs, thereby subjecting those airplanes
to the unsafe condition. In addition, we
do not control approval of the IPD and
cannot require Boeing to update this
document. We have not changed this
AD regarding these issues.

Request To Extend the Compliance
Time for Reporting

ANA and United Airlines (UAL)
requested that we extend the
compliance time for reporting
discrepant findings from 30 days to 60
days. ANA noted that the work is
outsourced to a maintenance shop, and
it takes time to receive the results from
that shop. UAL stated that the serial
number of the discrepant PCU is most
easily found when the PCU is removed
from the airplane, which may take up to
one month after a leakage rate
discrepancy is found. As an alternative,
UAL suggested that the 30-day
compliance time for reporting could be
counted from the day the discrepant
part is removed, rather than the day of
the leakage rate inspection.

We agree with the commenters’
requests to extend the compliance time
for reporting for the reasons provided.
We have revised paragraphs (i)(1) and
(1)(2) of this AD to require reporting
within 60 days, rather than 30 days.

Request To Clarify Reporting
Requirement

UAL requested that we clarify
whether reporting is required for
discrepant findings, if those findings
were found during the accomplishment
of Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 001, dated
September 27, 2016 (paragraph (1) of the
proposed AD allows credit for the
actions specified in paragraph (g) of this
AD if they were accomplished using
Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 001, dated
September 27, 2016), which does not
require reporting.

We agree to clarify. As specified in
paragraph (1) of the proposed AD,
operators get credit for the actions
specified in paragraph (g) of this AD, if
those actions were done previously.
Therefore, if an operator used Issue 001
of the service information (which does
not include reporting), they would not
be able to take credit for the reporting
requirement as specified in paragraphs
(g) and (i) of this AD. As noted by
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paragraph (i)(2) of this AD, reporting of
discrepant findings is required for
inspections done before the effective
date of this AD.

We have moved the text from
paragraph (1) of the proposed AD to
paragraphs (1)(1) and (1)(2) of this AD.
For clarity, we have also added text to
paragraph (1)(1) of this AD to specify
that reporting must still be done if
Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 001, dated
September 27, 2016, was used.

Request To Clarify Whether Reporting
Will Be Required in the Final Rule

CCA/AMECO requested that we
clarify whether we intend to include the
reporting specified in the proposed AD
as a requirement in this final rule.

We agree to clarify. Paragraph (g) of
this AD requires reporting, among other
actions, and paragraph (i) of this AD
specifies the compliance times for the
reporting. As noted earlier, the
compliance time for this reporting has
been extended from 30 days to 60 days
in this final rule.

Request To Define Discrepant Findings

American Airlines (AAL) requested
that we clarify paragraph (i) of the
proposed AD to more clearly state what
constitutes a “discrepant” finding that
must be reported. AAL noted that the
service information and proposed AD
do not define “discrepant”’, and stated
that this could lead to confusion
regarding what needs to be reported.

We agree to clarify. As noted earlier,
we have revised this AD to refer to
Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018, which specifies
reporting based on various conditions.
Those conditions are specified in the
Accomplishment Instructions of Boeing
Alert Service Bulletin B787-81205—
SB270037-00, Issue 003, dated
December 3, 2018, with actions stating
to “report all discrepant findings.” We
have not changed this AD regarding this
issue.

Request To Allow Installation of Non-
Affected PCUs

ANA and AAL requested that the
proposed AD be revised to allow the
installation of a “non-affected” PCU.
ANA noted that Boeing Alert Service
Bulletin B787-81205-SB270037-00,
Issue 002, dated July 19, 2017, states to
replace certain PCUs with a serviceable
PCU, but does not allow installing non-
affected PCUs having part number
C99160-004. AAL added that
installation of improved non-affected
parts is not allowed by the proposed
AD.

We agree with the commenters’
requests. As stated earlier, we have
revised this final rule to refer to Boeing
Alert Service Bulletin B787-81205—
SB270037-00, Issue 003, dated
December 3, 2018; among other changes,
this revision of the service information
allows the installation of non-affected
PCUs.

Request To Correct Certain Part
Numbers

ANA noted that the “Spare
Interchangeability”” column of Table 2
in Appendix D of Boeing Alert Service
Bulletin B787—81205-SB270037-00,
Issue 002, dated July 19, 2017, states
that it lists the elevator PCU part
numbers, but it really lists the aileron
PCU part numbers. We infer that the
commenter is asking us to correct this
information.

We agree with the commenter’s
request. As stated earlier, we have
revised this final rule to refer to Boeing
Alert Service Bulletin B787-81205—
SB270037-00, Issue 003, dated
December 3, 2018; among other changes,
this revision of the service information
corrects the specified part numbers.

Request To Clarify Leakage Levels for
Different PCUs

Boeing requested that we revise the
fourth paragraph under ‘Differences
Between Proposed AD and the Service
Information” of the proposed AD.
Boeing asked that text stating “‘any
leakage measured during the detailed
inspection of the aileron PCU or
elevator PCU that is more than 6 drops
(or 9 drops, depending on the
inspection) . . .” be revised to state
“any leakage measured during the
detailed inspection that is more than 6
drops for the aileron PCU (or 9 drops for
the elevator PCU).” Boeing requested a
similar language revision for the last
sentence of that paragraph. Boeing
stated that the language in the NPRM
was not clear and could cause confusion
regarding when repair or replacement is
needed.

We acknowledge the commenter’s
request and agree that the proposed
language would provide clarity.
However, the ‘“Differences Between
Proposed AD and the Service
Information” paragraph is not carried
over to this final rule. We note that the
revised service information clearly
identifies the conditions that require
repair or replacement. We have not
changed this AD in this regard.

Request To Clarify Hydraulic Fluid
Leakage Levels Detected

Boeing requested that we revise the
Discussion sentence of the proposed AD

to remove the word “excessive” when
referring to hydraulic fluid leakage
levels. Boeing noted that the reported
in-service events found only minor
leakage, not excessive leakage. Boeing
added that the actions in the proposed
AD are intended to prevent excessive
leakage.

We acknowledge the commenter’s
request and agree that the proposed
language would provide clarity.
However, the sentence in question is not
carried over to this final rule. We have
not changed this final rule in this
regard.

Request To Clarify Terminating Action

Boeing requested that we revise
paragraph (h) of the proposed AD to
specify that removal “and replacement”
of all affected PCUs ““with unaffected
PCUs” terminates the requirements of
paragraph (g) of this AD until an
affected PCU is installed, “then the
requirements of paragraph (g) are again
required.” Boeing suggested that
revising the language to add the quoted
text would help to clarify that
replacement with an affected PCU
would require operators to perform
inspections and on-condition actions on
that affected PCU.

We agree to clarify. As the commenter
noted, if an affected PCU is installed on
an airplane, it is subject to inspections
and on-condition actions. Paragraph (j)
of this AD specifies the conditions
under which an affected PCU may be
installed on an airplane, including that
the PCU is inspected and all applicable
on-condition actions are done as
specified in paragraph (g) of this AD,
and discrepant findings are reported as
required by paragraph (g) of this AD at
the applicable times specified in
paragraph (i) of this AD. We have
revised paragraph (h) of this AD to
clarify that once an affected part is
installed on an airplane, the actions in
paragraph (j) of this AD must be done
on that airplane.

Request To Clarify Interim Action

Boeing requested that we revise the
Interim Action paragraph in the NPRM
to say “the manufacturer may develop a
modification” instead of “the
manufacturer is currently developing a
modification” and “if this modification
is developed” instead of “when this
modification is developed.” Boeing
noted that it is reviewing the potential
for a modification that may be able to
address the identified unsafe condition.

We agree with the commenter for the
reasons stated. We have revised the
Interim Action paragraph of this final
rule accordingly.
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Request To Revise Applicability

Boeing requested that we revise the
applicability of our proposed AD from
“all The Boeing Company Model 787
series airplanes” to “‘all The Boeing
Company Model 787-8 and 787-9
airplanes.” Boeing stated that the
approved type design allows installation
of affected PCUs on only Model 787-8
and 787-9 airplanes, not on Model 787—
10 airplanes.

We disagree with the commenter’s
request. As noted in the proposed AD,
the affected PCUs are rotable parts.
Although they are not part of the
approved type design, the affected PCUs
could be physically installed on Model
787-10 airplanes. Therefore, we
included these models in our
applicability to ensure the unsafe
condition is addressed if an affected
PCU is installed on a Model 787-10
airplane. We have not changed this AD
regarding this issue.

Request To Revise Certain Inspection
Times

Oman Air requested that paragraph
(j)(1) of the proposed AD be revised to
revise the requirement to inspect an
affected PCU “after installation and
before further flight” if the PCU is a
repaired or overhauled unit coming
from an authorized shop. Oman Air
suggested that for units removed from
airplanes in a serviceable condition,
then reinstalled, the initial inspection
for such PCUs be required within 6,000
flight hours after the last inspection,
rather than before further flight.

We disagree with the commenter’s
request. Affected PCUs are subject to the
unsafe condition described in this AD.
The repair or overhaul may have been
unrelated to the unsafe condition, so an
inspection before further flight is
necessary to ensure that a PCU with
unacceptable levels of hydraulic leakage
is not installed on an airplane affected
by this AD. We have not changed this
AD regarding this issue.

Request To Clarify Provisions of Parts
Installation Limitations

Oman Air requested that we provide
clarification on paragraph (j) of the
proposed AD. Oman Air asked if an
affected but serviceable PCU is installed
during unscheduled maintenance,
would that PCU only need to be
inspected and tested before further
flight (rather than repetitively as
specified in paragraph (g) of the
proposed AD). The commenter noted
that in order to determine which actions
are applicable for a given airplane, an
operator must know the part number
and condition of both the replaced PCU

and the other PCU on that surface
(aileron or elevator). Oman Air noted
that the inspection requirements and
on-condition actions for the
replacement PCU are conditional based
on the leak test results of the other PCU
on that surface.

We agree to clarify. Paragraph (j) of
this AD is intended to allow operators
to install an affected PCU, provided it is
inspected as required by paragraph (g)
of this AD after installation and prior to
flight. An affected PCU installed as
specified in paragraph (j) of this AD is
subject to the repetitive inspections and
applicable on-condition actions
required by paragraph (g) of this AD,
and the reporting required by paragraph
(g) of this AD that must be done at the
applicable times specified in paragraph
(i) of this AD. As the commenter noted,
in order to comply with paragraph (g) of
this AD, an operator must know the part
number of both PCUs on a given surface,
as well as the status of any applicable
leakage tests on each PCU. We have
clarified the language in the
introductory text of paragraph (j) and in
paragraphs (j)(1) and (j)(2) of this AD.

Request To Prohibit Installation of
Affected PCUs

AAL requested that we revise
paragraph (j) of the proposed AD to not
allow the installation of an affected
PCU. AAL suggested that if installing a
single affected PCU in combination with
unaffected PCUs presents a significant
enough unsafe condition to require
repetitive inspections of the affected
PCU, then we should prohibit the
installation of affected PCUs.

We disagree with the request. The
provisions in paragraph (j) of this AD
allowing the installation of affected
PCUs, provided inspections and on-
condition actions are done on the PCUs,
are intended to provide flexibility to
operators while ensuring an acceptable
level of safety. A configuration with a
mix of affected and unaffected PCUs is
acceptable provided the actions in
paragraphs (j)(1) and (j)(2) of this AD are
done. The intent of this AD is to address
the identified unsafe condition for PCUs
subject to the noted hydraulic fluid
leakage while those parts are used in
service. We have not changed this AD
regarding this issue.

Request To Allow Installation of One
Unaffected PCU To Terminate
Inspections

AAL requested that we revise the
proposed AD to allow the installation of
one unaffected PCU on a control surface
to terminate the inspections required by
paragraph (g) of the proposed AD. AAL
stated that it understands the unsafe

condition happens only when both
PCUs are leaking hydraulic fluid due to
damage incurred by a lightning strike.
AAL added that the improved,
unaffected PCUs include measures to
eliminate the lightning strike damage
concern.

We disagree with the commenter’s
request. This AD is considered interim
action intended to address the unsafe
condition. Allowing the installation of
one unaffected PCU to terminate the
repetitive inspections and on-condition
actions on the affected PCU would not
adequately address the unsafe
condition. The actions required by this
AD will remove the affected parts from
service or mitigate the unsafe condition.
If the manufacturer develops a
modification that will address the
unsafe condition identified in this AD,
we might consider additional
rulemaking. We have not changed this
AD regarding this issue.

Request To Clarify Part Number
Identification Technique

ANA requested that we clarify
whether certain methods of identifying
affected part numbers are acceptable for
compliance with the proposed AD. ANA
noted that on its airplanes, the part
number of the PCU is written in
permanent marker and may not be
legible after extensive time on the
airplane. ANA noted that Boeing Alert
Service Bulletin B787-81205—
SB270037-00, Issue 003, dated
December 3, 2018, states to inspect the
elevator and aileron PCU part numbers
in accordance with certain tasks. ANA
added that related appendixes list both
the PCU part numbers and the PCU
assembly part numbers; the assembly
part numbers are stamped on
identification or mod plates, and can be
easily found and read. ANA also noted
that Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018, added a note stating
that a records review is acceptable for
parts identification of the PCU part
number, but the service information did
not state whether the PCU assembly part
number is an acceptable means of
identifying affected parts. ANA asked if
it is acceptable to use the PCU assembly
part numbers for identification of
affected parts, or if it would have to
request an alternative method of
compliance (AMOC) to do so. ANA also
asked if using a records check to
identify the PCU assembly part numbers
would be allowed without obtaining an
AMOC.

We agree to clarify. The intent of
Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018, is to allow flexibility
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in determining the PCU part numbers.
We have added paragraph (k)(2) to this
AD to specify that using the PCU
assembly part number identified in the
applicable Appendix of Boeing Alert
Service Bulletin B787-81205—
SB270037-00, Issue 003, dated
December 3, 2018, is acceptable to
determine if the PCU is an affected part;
the PCU or PCU assembly part number
may be determined through an
inspection or records check.

Request To Clarify Compliance Time

CCA/AMECO requested that we
provide clarification regarding the
compliance time for the actions
specified in paragraph (g) of the
proposed AD. The commenter noted
that it has several airplanes that have
exceeded the initial compliance times
noted in Boeing Alert Service Bulletin
B787-81205-SB270037-00, Issue 003,
dated December 3, 2018.

We agree to clarify. Paragraph (k)(1) of
this AD provides relief to the
compliance times in the service bulletin
by allowing times to be counted from

the effective date of this AD instead of
from “‘the Issue 002 date of this service
bulletin.”

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
We have determined that these minor
changes:

o Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin B787—81205—-SB270037-00,

Issue 003, dated December 3, 2018. The
service information describes
procedures for an inspection or records
check to inspect for certain parts,
detailed inspections for external leakage
of the aileron and elevator PCUs,
reporting of PCUs with discrepant
leakage, and replacement if necessary.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Interim Action

We consider this AD interim action.
The manufacturer may develop a
modification that will address the
unsafe condition identified in this AD.
If this modification is developed,
approved, and available, we might
consider additional rulemaking.

Costs of Compliance

We estimate that this AD affects 82
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspections .. | Up to 20 work-hours x $85 per hour = $1,700 per in- $0 | Up to $1,700 per inspec- | Up to $139,400 per in-

spection cycle.

tion cycle.

spection cycle.

We estimate the following costs to do
any necessary reporting that would be
required. We have no way of

determining the number of aircraft that
might need these reports:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
1 WOrk-hour X $85 PEr NOUE = $85 ......coiiiieieiieieceee sttt ee st e st e et e e teene e tesseensesseeneesneeneesaeeneesneeneenes $0 $85

We have received no definitive data
that would enable us to provide cost
estimates for the records check or
certain on-condition actions specified in
this AD.

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a

collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,

DC 20591, ATTN: Information
Collection Clearance Officer, AES—-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
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for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-06-13 The Boeing Company:
Amendment 39-19611 ; Docket No.
FAA-2017-1241; Product Identifier
2017-NM-117-AD.

(a) Effective Date
This AD is effective June 3, 2019.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all The Boeing

Company Model 787 series airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight Controls.

(e) Unsafe Condition

This AD was prompted by reports of
hydraulic leakage caused by damage to
aileron and elevator actuators from lightning
strikes. We are issuing this AD to address
hydraulic leakage in aileron and elevator
power control units (PCUs), which, when
coupled with an independent subsequent
loss of two hydraulic systems, could result in
an inability to maintain aileron or elevator
actuator stiffness and lead to airplane control
surface oscillations, which could damage the
control surfaces and cause reduced
controllability of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as required by paragraphs (i) and (k)
of this AD: For airplanes with an original
certificate of airworthiness or original export
certificate of airworthiness issued on or
before the effective date of this AD, at the
applicable times specified in paragraph 5,
“Compliance,” of Boeing Alert Service
Bulletin B787-81205-SB270037-00, Issue
003, dated December 3, 2018, do all
applicable actions identified as “RGC”
(required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Service Bulletin
B787—81205-SB270037-00, Issue 003, dated
December 3, 2018.

(h) Terminating Action

Removal of all affected PCUs, as identified
in Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018, terminates the
requirements of paragraph (g) of this AD until
an affected PCU is installed. Once an affected
PCU is installed on an airplane, the actions
specified in paragraph (j) of this AD must be
done on that airplane.

(i) Reporting Compliance Times

Where Boeing Alert Service Bulletin B787—
81205—-SB270037-00, Issue 003, dated
December 3, 2018, specifies to submit a
report of discrepant findings, this AD
requires submitting reports at the applicable
times specified in paragraphs (i)(1) and (i)(2)
of this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 60 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 60 days after the effective date of this
AD.

(j) Parts Installation Limitation

For all Model 787 series airplanes: As of
the effective date of this AD, an affected PCU,
as identified in Boeing Alert Service Bulletin
B787-81205-SB270037-00, Issue 003, dated
December 3, 2018, may be installed provided
the conditions specified in paragraphs (j)(1),
(j)(2), and, as applicable, (j)(3) of this AD are
met. Thereafter, comply with the actions
required by paragraph (g) of this AD.

(1) The PCU is inspected as specified in
paragraph (g) of this AD after installation and
before further flight.

(2) All applicable on-condition actions are
done before further flight.

(3) A report is submitted as required by
paragraph (g) of this AD at the applicable
time specified in paragraph (i) of this AD.

(k) Exception to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD,
Where Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018, uses ‘“‘the Issue 002 date
of this service bulletin,” this AD requires
using “the effective date of this AD.”

(2) Where Boeing Alert Service Bulletin
B787-81205-SB270037-00, Issue 003, dated
December 3, 2018, refers to an inspection or
records check to determine the PCU part
number and refers to an Appendix for
affected PCU part numbers, this AD also
allows using the PCU assembly part number
identified in the applicable Appendix to
determine if the PCU is an affected part.

(1) Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Alert
Service Bulletin B787-81205-SB270037-00,
Issue 001, dated September 27, 2016. Since
reporting is not specified in Boeing Alert
Service Bulletin B787-81205-SB270037-00,
Issue 001, dated September 27, 2016, submit
reports as required by paragraph (g) of this
AD at the applicable times specified in
paragraph (i) of this AD.

(2) This paragraph provides credit for the
actions specified in paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Alert
Service Bulletin B787—81205—-SB270037-00,
Issue 002, dated July 19, 2017.

(m) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
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information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW, Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (o0)(1) of
this AD. Information may be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
Branch, FAA, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as RC, the provisions
of paragraphs (n)(4)(i) and (n)(4)(ii) of this
AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(o) Related Information

(1) For more information about this AD,
contact Kelly McGuckin, Aerospace
Engineer, Systems and Equipment Section,
FAA, Seattle ACO Branch, 2200 South 216th
St., Des Moines, WA 98198; phone and fax:
206-231-3546; email: Kelly.McGuckin@
faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is

available at the addresses specified in
paragraphs (p)(3) and (p)(4) of this AD.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin B787—
81205-SB270037-00, Issue 003, dated
December 3, 2018.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
April 1, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-08536 Filed 4—26-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 579

Foreign Interference in U.S. Elections
Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is adding regulations to
implement Executive Order of
September 12, 2018 (“Imposing Certain
Sanctions in the Event of Foreign
Interference in a United States
Election”). OFAC intends to supplement
these regulations with a more
comprehensive set of regulations, which
may include additional interpretive and
definitional guidance, general licenses,
and statements of licensing policy.

DATES: Effective Date: April 29, 2019.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
tel.: 202-622-2480; Assistant Director
for Regulatory Affairs, tel.: 202—622—
4855; Assistant Director for Sanctions
Compliance & Evaluation, tel.: 202-622—
2490; or the Department of the
Treasury’s Office of the Chief Counsel
(Foreign Assets Control), Office of the
General Counsel, tel.: 202-622-2410.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website
(www.treasury.gov/ofac).

Background

On September 12, 2018, the President,
invoking the authority of, inter alia, the
International Emergency Economic
Powers Act (50 U.S.C. 1701-1706)
(IEEPA), issued Executive Order 13848
(83 FR 46843, September 14, 2018) (E.O.
13848).

In E.O. 13848, the President
determined that the ability of persons
located, in whole or in substantial part,
outside the United States to interfere in
or undermine public confidence in
United States elections, including
through the unauthorized accessing of
election and campaign infrastructure or
the covert distribution of propaganda
and disinformation, constitutes an
unusual and extraordinary threat to the
national security and foreign policy of
the United States. Accordingly, the
President then declared a national
emergency to deal with that threat.

OFAC is issuing the Foreign
Interference in U.S. Elections Sanctions
Regulations, 31 CFR part 579 (the
“Regulations”), to implement E.O.
13848, pursuant to authorities delegated
to the Secretary of the Treasury in E.O.
13848. A copy of E.O. 13848 appears in
appendix A to this part.

The Regulations are being published
in abbreviated form at this time for the
purpose of providing immediate
guidance to the public. OFAC intends to
supplement this part 579 with a more
comprehensive set of regulations, which
may include additional interpretive and
definitional guidance, general licenses,
and statements of licensing policy. The
appendix to the Regulations will be
removed when OFAC supplements this
part with a more comprehensive set of
regulations.

Public Participation

Because the Regulations involve a
foreign affairs function, the provisions
of Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
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rulemaking, opportunity for public
participation, and delay in effective
date, as well as the provisions of
Executive Order 13771, are
inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the “Reporting,
Procedures and Penalties Regulations™).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

List of Subjects in 31 CFR Part 579

Administrative practice and
procedure, Banks, Banking, Blocking of
assets, Election infrastructure, Election
interference, Foreign interference,
Penalties, Reporting and recordkeeping
requirements, Sanctions.

m For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control adds part 579 to 31 CFR chapter
V to read as follows:

PART 579—FOREIGN INTERFERENCE
IN U.S. ELECTIONS SANCTIONS
REGULATIONS

Subpart A—Relation of This Part to Other
Laws and Regulations

Sec.
579.101B Relation of this part to other laws
and regulations.

Subpart B—Prohibitions

579.201 Prohibited transactions.

579.202 Effect of transfers violating the
provisions of this part.

579.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

579.204 Expenses of maintaining blocked
tangible property; liquidation of blocked
property.

579.205 Exempt transactions.

Subpart C—General Definitions

579.300

579.301

579.302

579.303 Entity.

579.304 Financial, material, or
technological support.

579.305 Information or informational
materials.

579.306 Interest.

579.307 Licenses; general and specific.

579.308 OFAC.

Applicability of definitions.
Blocked account; blocked property.
Effective date.

Person.

Property; property interest.
Transfer.

United States.

United States person; U.S. person.
U.S. financial institution.

579.309
579.310
579.311
579.312
579.313
579.314

Subpart D—Interpretations

579.401 [Reserved]

579.402 Effect of amendment.

579.403 Termination and acquisition of an
interest in blocked property.

579.404 Transactions ordinarily incident to
a licensed transaction.

579.405 Setoffs prohibited.

579.406 Entities owned by one or more
persons whose property and interests in
property are blocked.

Subpart E—Licenses, Authorizations, and

Statements of Licensing Policy

579.501 General and specific licensing
procedures.

579.502 [Reserved]

579.503 Exclusion from licenses.

579.504 Payments and transfers to blocked
accounts in U.S. financial institutions.

579.505 Entries in certain accounts for
normal service charges.

579.506 Provision of certain legal services.

579.507 Payments for legal services from
funds originating outside the United
States.

579.508 Emergency medical services.

Subpart F—Reports
579.601 Records and reports.

Subpart G—Penalties and Findings of

Violation

579.701 Penalties and Findings of
Violation. Subpart H—Procedures

579.801 Procedures.

579.802 Delegation of certain authorities of
the Secretary of the Treasury.

Subpart |I—Paperwork Reduction Act
579.901 Paperwork Reduction Act notice.

Appendix A to Part 579—Executive
Order 13848

Authority: 3 U.S.C. 301; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; Pub. L.
101-410, 104 Stat. 890 (28 U.S.C. 2461 note);
Pub. L. 110-96, 121 Stat. 1011 (50 U.S.C.
1705 note); E.O. 13848, 83 FR 46843,
September 12, 2018.

Subpart A—Relation of This Part to
Other Laws and Regulations

§579.101 Relation of this part to other
laws and regulations.

This part is separate from, and
independent of, the other parts of this
chapter, with the exception of part 501
of this chapter, the recordkeeping and
reporting requirements and license
application and other procedures of
which apply to this part. Actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. Differing foreign
policy and national security

circumstances may result in differing
interpretations of similar language
among the parts of this chapter. No
license or authorization contained in or
issued pursuant to those other parts
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to any
other provision of law or regulation
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to this
part relieves the involved parties from
complying with any other applicable
laws or regulations.

Note 1 to §579.101: This part has
been published in abbreviated form for
the purpose of providing immediate
guidance to the public. OFAC intends to
supplement this part with a more
comprehensive set of regulations, which
may include additional interpretive and
definitional guidance, general licenses,
and statements of licensing policy.

Subpart B—Prohibitions

§579.201 Prohibited transactions.

All transactions prohibited pursuant
to Executive Order 13848 of September
12, 2018, are also prohibited pursuant to
this part.

Note 1 to §579.201: The names of
persons designated pursuant to
Executive Order 13848, whose property
and interests in property therefore are
blocked pursuant to this section, are
published in the Federal Register and
incorporated into OFAC’s Specially
Designated Nationals and Blocked
Persons List (SDN List) with the
identifier [“ELECTION-EO13848”’]. The
SDN List is accessible through the
following page on OFAC’s website:
www.treasury.gov/sdn. Additional
information pertaining to the SDN List
can be found in appendix A to this
chapter. See §579.406 concerning
entities that may not be listed on the
SDN List but whose property and
interests in property are nevertheless
blocked pursuant to this section.

Note 2 to § 579.201: The International
Emergency Economic Powers Act (50
U.S.C. 1701-1706), in Section 203 (50
U.S.C. 1702), authorizes the blocking of
property and interests in property of a
person during the pendency of an
investigation. The names of persons
whose property and interests in
property are blocked pending
investigation pursuant to this section
also are published in the Federal
Register and incorporated into the SDN
List with the identifier “[BPI-
ELECTION-EO13848]".

Note 3 to § 579.201: Sections 501.806
and 501.807 of this chapter describe the
procedures to be followed by persons
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seeking, respectively, the unblocking of
funds that they believe were blocked
due to mistaken identity, and
administrative reconsideration of their
status as persons whose property and
interests in property are blocked
pursuant to this section.

§579.202 Effect of transfers violating the
provisions of this part.

(a) Any transfer after the effective date
that is in violation of any provision of
this part or of any regulation, order,
directive, ruling, instruction, or license
issued pursuant to this part, and that
involves any property or interest in
property blocked pursuant to § 579.201,
is null and void and shall not be the
basis for the assertion or recognition of
any interest in or right, remedy, power,
or privilege with respect to such
property or interest in property.

(b) No transfer before the effective
date shall be the basis for the assertion
or recognition of any right, remedy,
power, or privilege with respect to, or
any interest in, any property or interest
in property blocked pursuant to
§579.201, unless the person who holds
or maintains such property, prior to that
date, had written notice of the transfer
or by any written evidence had
recognized such transfer.

(c) Unless otherwise provided, a
license or other authorization issued by
OFAC before, during, or after a transfer
shall validate such transfer or make it
enforceable to the same extent that it
would be valid or enforceable but for
the provisions of this part and any
regulation, order, directive, ruling,
instruction, or license issued pursuant
to this part.

(d) Transfers of property that
otherwise would be null and void or
unenforceable by virtue of the
provisions of this section shall not be
deemed to be null and void or
unenforceable as to any person with
whom such property is or was held or
maintained (and as to such person only)
in cases in which such person is able to
establish to the satisfaction of OFAC
each of the following:

(1) Such transfer did not represent a
willful violation of the provisions of this
part by the person with whom such
property is or was held or maintained
(and as to such person only);

(2) The person with whom such
property is or was held or maintained
did not have reasonable cause to know
or suspect, in view of all the facts and
circumstances known or available to
such person, that such transfer required
a license or authorization issued
pursuant to this part and was not so
licensed or authorized, or, if a license or
authorization did purport to cover the

transfer, that such license or
authorization had been obtained by
misrepresentation of a third party or
withholding of material facts or was
otherwise fraudulently obtained; and

(3) The person with whom such
property is or was held or maintained
filed with OFAC a report setting forth in
full the circumstances relating to such
transfer promptly upon discovery that:

(i) Such transfer was in violation of
the provisions of this part or any
regulation, ruling, instruction, license,
or other directive or authorization
issued pursuant to this part;

(ii) Such transfer was not licensed or
authorized by OFAC; or

(iii) If a license did purport to cover
the transfer, such license had been
obtained by misrepresentation of a third
party or withholding of material facts or
was otherwise fraudulently obtained.

(e) The filing of a report in accordance
with the provisions of paragraph (d)(3)
of this section shall not be deemed
evidence that the terms of paragraphs
(d)(1) and (2) of this section have been
satisfied.

(f) Unless licensed pursuant to this
part, any attachment, judgment, decree,
lien, execution, garnishment, or other
judicial process is null and void with
respect to any property or interest in
property blocked pursuant to §579.201.

§579.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

(a) Except as provided in paragraph
(e) or (f) of this section, or as otherwise
directed or authorized by OFAC, any
U.S. person holding funds, such as
currency, bank deposits, or liquidated
financial obligations, subject to
§579.201 shall hold or place such funds
in a blocked interest-bearing account
located in the United States.

(b)(1) For purposes of this section, the
term blocked interest-bearing account
means a blocked account:

(i) In a federally insured U.S. bank,
thrift institution, or credit union,
provided the funds are earning interest
at rates that are commercially
reasonable; or

(ii) With a broker or dealer registered
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.), provided the funds are invested in
a money market fund or in U.S.
Treasury bills.

(2) Funds held or placed in a blocked
account pursuant to paragraph (a) of this
section may not be invested in
instruments the maturity of which
exceeds 180 days.

(c) For purposes of this section, a rate
is commercially reasonable if it is the

rate currently offered to other depositors
on deposits or instruments of
comparable size and maturity.

(d) For purposes of this section, if
interest is credited to a separate blocked
account or subaccount, the name of the
account party on each account must be
the same.

(e) Blocked funds held in instruments
the maturity of which exceeds 180 days
at the time the funds become subject to
§579.201 may continue to be held until
maturity in the original instrument,
provided any interest, earnings, or other
proceeds derived therefrom are paid
into a blocked interest-bearing account
in accordance with paragraph (a) or (f)
of this section.

(f) Blocked funds held in accounts or
instruments outside the United States at
the time the funds become subject to
§579.201 may continue to be held in the
same type of accounts or instruments,
provided the funds earn interest at rates
that are commercially reasonable.

(g) This section does not create an
affirmative obligation for the holder of
blocked tangible property, such as real
or personal property, or of other blocked
property, such as debt or equity
securities, to sell or liquidate such
property. However, OFAC may issue
licenses permitting or directing such
sales or liquidation in appropriate cases.

(h) Funds subject to this section may
not be held, invested, or reinvested in
a manner that provides financial or
economic benefit or access to any
person whose property and interests in
property are blocked pursuant to
§579.201, nor may their holder
cooperate in or facilitate the pledging or
other attempted use as collateral of
blocked funds or other assets.

§579.204 Expenses of maintaining
blocked tangible property; liquidation of
blocked property.

(a) Except as otherwise authorized,
and notwithstanding the existence of
any rights or obligations conferred or
imposed by any international agreement
or contract entered into or any license
or permit granted prior to the effective
date, all expenses incident to the
maintenance of tangible property
blocked pursuant to §579.201 shall be
the responsibility of the owners or
operators of such property, which
expenses shall not be met from blocked
funds.

(b) Property blocked pursuant to
§579.201 may, in the discretion of
OFAGC, be sold or liquidated and the net
proceeds placed in a blocked interest-
bearing account in the name of the
owner of the property.
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§579.205 Exempt transactions.

(a) Personal communications. The
prohibitions contained in this part do
not apply to any postal, telegraphic,
telephonic, or other personal
communication that does not involve
the transfer of anything of value.

(b) Information or informational
materials. (1) The prohibitions
contained in this part do not apply to
the importation from any country and
the exportation to any country of any
information or informational materials,
as defined in § 579.305, whether
commercial or otherwise, regardless of
format or medium of transmission.

(2) This section does not exempt from
regulation transactions related to
information or informational materials
not fully created and in existence at the
date of the transactions, or to the
substantive or artistic alteration or
enhancement of information or
informational materials, or to the
provision of marketing and business
consulting services. Such prohibited
transactions include payment of
advances for information or
informational materials not yet created
and completed (with the exception of
prepaid subscriptions for widely
circulated magazines and other
periodical publications); provision of
services to market, produce or co-
produce, create, or assist in the creation
of information or informational
materials; and payment of royalties with
respect to income received for
enhancements or alterations made by
U.S. persons to such information or
informational materials.

(3) This section does not exempt
transactions incident to the exportation
of software subject to the Export
Administration Regulations, 15 CFR
parts 730 through 774, or to the
exportation of goods (including
software) or technology for use in the
transmission of any data, or to the
provision, sale, or leasing of capacity on
telecommunications transmission
facilities (such as satellite or terrestrial
network connectivity) for use in the
transmission of any data. The
exportation of such items or services
and the provision, sale, or leasing of
such capacity or facilities to a person
whose property and interests in
property are blocked pursuant to
§579.201 are prohibited.

(c) Travel. The prohibitions contained
in this part do not apply to transactions
ordinarily incident to travel to or from
any country, including importation or
exportation of accompanied baggage for
personal use, maintenance within any
country including payment of living
expenses and acquisition of goods or
services for personal use, and

arrangement or facilitation of such
travel including nonscheduled air, sea,
or land voyages.

(d) Official business. The prohibitions
contained in this part do not apply to
transactions for the conduct of the
official business of the United States
Government by employees, grantees, or
contractors thereof.

Subpart C—General Definitions

§579.300 Applicability of definitions.
The definitions in this subpart apply
throughout the entire part.

§579.301
property.

The terms blocked account and
blocked property shall mean any
account or property subject to the
prohibitions in §579.201 held in the
name of a person whose property and
interests in property are blocked
pursuant to § 579.201, or in which such
person has an interest, and with respect
to which payments, transfers,
exportations, withdrawals, or other
dealings may not be made or effected
except pursuant to a license or other
authorization from OFAC expressly
authorizing such action.

Note 1 to §579.301: See §579.406
concerning the blocked status of
property and interests in property of an
entity that is directly or indirectly
owned, whether individually or in the
aggregate, 50 percent or more by one or
more persons whose property and
interests in property are blocked
pursuant to §579.201.

Blocked account; blocked

§579.302 Effective date.

(a) The term effective date refers to
the effective date of the applicable
prohibitions and directives contained in
this part, and, with respect to a person
whose property and interests in
property are otherwise blocked pursuant
to §579.201, the earlier of the date of
actual or constructive notice that such
person’s property and interests in
property are blocked.

(b) For the purposes of this section,
constructive notice is the date that a
notice of the blocking of the relevant
person’s property and interests in
property is published in the Federal
Register.

§579.303 Entity.

The term entity means a partnership,
association, trust, joint venture,
corporation, group, subgroup, or other
organization.

§579.304 Financial, material, or
technological support.

The term financial, material, or
technological support, as used in

Executive Order 13848 of September 14,
2018, means any property, tangible or
intangible, including currency, financial
instruments, securities, or any other
transmission of value; weapons or
related materiel; chemical or biological
agents; explosives; false documentation
or identification; communications
equipment; computers; electronic or
other devices or equipment;
technologies; lodging; safe houses;
facilities; vehicles or other means of
transportation; or goods.
“Technologies” as used in this
definition means specific information
necessary for the development,
production, or use of a product,
including related technical data such as
blueprints, plans, diagrams, models,
formulae, tables, engineering designs
and specifications, manuals, or other
recorded instructions.

§579.305
materials.

(a)(1) The term information or
informational materials includes
publications, films, posters, phonograph
records, photographs, microfilms,
microfiche, tapes, compact disks, CD
ROMs, artworks, and news wire feeds.

(2) To be considered information or
informational materials, artworks must
be classified under heading 9701, 9702,
or 9703 of the Harmonized Tariff
Schedule of the United States.

(b) The term information or
informational materials, with respect to
exports, does not include items:

(1) That were, as of April 30, 1994, or
that thereafter become, controlled for
export pursuant to section 5 of the
Export Administration Act of 1979, 50
U.S.C. App. 2401—2420 (1979) (EAA), or
section 6 of the EAA to the extent that
such controls promote the
nonproliferation or antiterrorism
policies of the United States; or

(2) With respect to which acts are
prohibited by 18 U.S.C. chapter 37.

§579.306 Interest.

Except as otherwise provided in this
part, the term interest, when used with
respect to property (e.g., “an interest in
property’’), means an interest of any
nature whatsoever, direct or indirect.

Information or informational

§579.307 Licenses; general and specific.

(a) Except as otherwise provided in
this part, the term license means any
license or authorization contained in or
issued pursuant to this part.

(b) The term general license means
any license or authorization the terms of
which are set forth in subpart E of this
part or made available on OFAC’s
website: www.treasury.gov/ofac.

(c) The term specific ?icense means
any license or authorization issued
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pursuant to this part but not set forth in
subpart E of this part or made available
on OFAC’s website: www.treasury.gov/
ofac.

Note 1 to §579.307: See §501.801 of
this chapter on licensing procedures.

§579.308 OFAC.

The term OFAC means the
Department of the Treasury’s Office of
Foreign Assets Control.

§579.309 Person.

The term person means an individual
or entity.

§579.310 Property; property interest.

The terms property and property
interest include money, checks, drafts,
bullion, bank deposits, savings
accounts, debts, indebtedness,
obligations, notes, guarantees,
debentures, stocks, bonds, coupons, any
other financial instruments, bankers
acceptances, mortgages, pledges, liens
or other rights in the nature of security,
warehouse receipts, bills of lading, trust
receipts, bills of sale, any other
evidences of title, ownership, or
indebtedness, letters of credit and any
documents relating to any rights or
obligations thereunder, powers of
attorney, goods, wares, merchandise,
chattels, stocks on hand, ships, goods on
ships, real estate mortgages, deeds of
trust, vendors’ sales agreements, land
contracts, leaseholds, ground rents, real
estate and any other interest therein,
options, negotiable instruments, trade
acceptances, royalties, book accounts,
accounts payable, judgments, patents,
trademarks or copyrights, insurance
policies, safe deposit boxes and their
contents, annuities, pooling agreements,
services of any nature whatsoever,
contracts of any nature whatsoever, and
any other property, real, personal, or
mixed, tangible or intangible, or interest
or interests therein, present, future, or
contingent.

§579.311 Transfer.

The term transfer means any actual or
purported act or transaction, whether or
not evidenced by writing, and whether
or not done or performed within the
United States, the purpose, intent, or
effect of which is to create, surrender,
release, convey, transfer, or alter,
directly or indirectly, any right, remedy,
power, privilege, or interest with respect
to any property. Without limitation on
the foregoing, it shall include the
making, execution, or delivery of any
assignment, power, conveyance, check,
declaration, deed, deed of trust, power
of attorney, power of appointment, bill
of sale, mortgage, receipt, agreement,
contract, certificate, gift, sale, affidavit,

or statement; the making of any
payment; the setting off of any
obligation or credit; the appointment of
any agent, trustee, or fiduciary; the
creation or transfer of any lien; the
issuance, docketing, filing, or levy of or
under any judgment, decree,
attachment, injunction, execution, or
other judicial or administrative process
or order, or the service of any
garnishment; the acquisition of any
interest of any nature whatsoever by
reason of a judgment or decree of any
foreign country; the fulfillment of any
condition; the exercise of any power of
appointment, power of attorney, or
other power; or the acquisition,
disposition, transportation, importation,
exportation, or withdrawal of any
security.

§579.312 United States.

The term United States means the
United States, its territories and
possessions, and all areas under the
jurisdiction or authority thereof.

§579.313 United States person; U.S.
person.

The term United States person or U.S.
person means any United States citizen,
permanent resident alien, entity
organized under the laws of the United
States or any jurisdiction within the
United States (including foreign
branches), or any person in the United
States.

§579.314 U.S. financial institution.

The term U.S. financial institution
means any U.S. entity (including its
foreign branches) that is engaged in the
business of accepting deposits, making,
granting, transferring, holding, or
brokering loans or other extensions of
credit, or purchasing or selling foreign
exchange, securities, commodity futures
or options, or procuring purchasers and
sellers thereof, as principal or agent. It
includes depository institutions, banks,
savings banks, trust companies,
securities brokers and dealers, futures
and options brokers and dealers,
forward contract and foreign exchange
merchants, securities and commodities
exchanges, clearing corporations,
investment companies, employee
benefit plans, and U.S. holding
companies, U.S. affiliates, or U.S.
subsidiaries of any of the foregoing. This
term includes those branches, offices,
and agencies of foreign financial
institutions that are located in the
United States, but not such institutions’
foreign branches, offices, or agencies.

Subpart D—Interpretations

§579.401 [Reserved]

§579.402 Effect of amendment.

Unless otherwise specifically
provided, any amendment,
modification, or revocation of any
provision in or appendix to this part or
chapter or of any order, regulation,
ruling, instruction, or license issued by
OFAC does not affect any act done or
omitted, or any civil or criminal
proceeding commenced or pending,
prior to such amendment, modification,
or revocation. All penalties, forfeitures,
and liabilities under any such order,
regulation, ruling, instruction, or license
continue and may be enforced as if such
amendment, modification, or revocation
had not been made.

§579.403 Termination and acquisition of
an interest in blocked property.

(a) Whenever a transaction licensed or
authorized by or pursuant to this part
results in the transfer of property
(including any property interest) away
from a person whose property and
interests in property are blocked
pursuant to § 579.201, such property
shall no longer be deemed to be
property blocked pursuant to § 579.201,
unless there exists in the property
another interest that is blocked pursuant
to §579.201, the transfer of which has
not been effected pursuant to license or
other authorization.

(b) Unless otherwise specifically
provided in a license or authorization
issued pursuant to this part, if property
(including any property interest) is
transferred or attempted to be
transferred to a person whose property
and interests in property are blocked
pursuant to § 579.201, such property
shall be deemed to be property in which
such person has an interest and
therefore blocked.

§579.404 Transactions ordinarily incident
to a licensed transaction.

Any transaction ordinarily incident to
a licensed transaction and necessary to
give effect thereto is also authorized,
except:

(a) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, by or with a person
whose property and interests in
property are blocked pursuant to
§579.201; or

(b) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, involving a debit to
a blocked account or a transfer of
blocked property.
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§579.405 Setoffs prohibited.

A setoff against blocked property
(including a blocked account), whether
by a U.S. bank or other U.S. person, is
a prohibited transfer under § 579.201 if
effected after the effective date.

§579.406 Entities owned by one or more
persons whose property and interests in
property are blocked.

Persons whose property and interests
in property are blocked pursuant to
§579.201 have an interest in all
property and interests in property of an
entity in which such persons directly or
indirectly own, whether individually or
in the aggregate, a 50 percent or greater
interest. The property and interests in
property of such an entity, therefore, are
blocked, and such an entity is a person
whose property and interests in
property are blocked pursuant to
§579.201, regardless of whether the
name of the entity is incorporated into
OFAC’s Specially Designated Nationals
and Blocked Persons List (SDN List).

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

§579.501 General and specific licensing
procedures.

For provisions relating to licensing
procedures, see part 501, subpart E, of
this chapter. Licensing actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. General licenses
and statements of licensing policy
relating to this part also may be
available through the Foreign
Interference in a United States Election
Sanctions page on OFAC’s website:
www.treasury.gov/ofac.

§579.502 [Reserved]

§579.503 Exclusion from licenses.

OFAC reserves the right to exclude
any person, property, transaction, or
class thereof from the operation of any
license or from the privileges conferred
by any license. OFAC also reserves the
right to restrict the applicability of any
license to particular persons, property,
transactions, or classes thereof. Such
actions are binding upon actual or
constructive notice of the exclusions or
restrictions.

§579.504 Payments and transfers to
blocked accounts in U.S. financial
institutions.

Any payment of funds or transfer of
credit in which a person whose property
and interests in property are blocked
pursuant to § 579.201 has any interest
that comes within the possession or
control of a U.S. financial institution

must be blocked in an account on the
books of that financial institution. A
transfer of funds or credit by a U.S.
financial institution between blocked
accounts in its branches or offices is
authorized, provided that no transfer is
made from an account within the
United States to an account held outside
the United States, and further provided
that a transfer from a blocked account
may be made only to another blocked
account held in the same name.

Note 1 to § 579.504: See §501.603 of
this chapter for mandatory reporting
requirements regarding financial
transfers. See also § 579.203 concerning
the obligation to hold blocked funds in

interest-bearing accounts.

§579.505 Entries in certain accounts for
normal service charges.

(a) A U.S. financial institution is
authorized to debit any blocked account
held at that financial institution in
payment or reimbursement for normal
service charges owed it by the owner of
that blocked account.

(b) As used in this section, the term
normal service charges shall include
charges in payment or reimbursement
for interest due; cable, telegraph,
internet, or telephone charges; postage
costs; custody fees; small adjustment
charges to correct bookkeeping errors;
and, but not by way of limitation,
minimum balance charges, notary and
protest fees, and charges for reference
books, photocopies, credit reports,
transcripts of statements, registered
mail, insurance, stationery and supplies,
and other similar items.

§579.506 Provision of certain legal
services.

(a) The provision of the following
legal services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§579.201 or any further Executive
orders relating to the national
emergency declared in Executive Order
13848 of September 12, 2018 is
authorized, provided that any receipt of
payment of professional fees and
reimbursement of incurred expenses is
authorized pursuant to § 579.507, which
authorizes certain payments for legal
services from funds originating outside
the United States; via specific license; or
otherwise pursuant to this part:

(1) Provision of legal advice and
counseling on the requirements of and
compliance with the laws of the United
States or any jurisdiction within the
United States, provided that such advice
and counseling are not provided to
facilitate transactions in violation of this
part;

(2) Representation of persons named
as defendants in or otherwise made
parties to legal, arbitration, or
administrative proceedings before any
U.S. federal, state, or local court or
agency;

(3) Initiation and conduct of legal,
arbitration, or administrative
proceedings before any U.S. federal,
state, or local court or agency;

(4) Representation of persons before
any U.S. federal, state, or local court or
agency with respect to the imposition,
administration, or enforcement of U.S.
sanctions against such persons; and

(5) Provision of legal services in any
other context in which prevailing U.S.
law requires access to legal counsel at
public expense.

(b) The provision of any other legal
services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§579.201 or any further Executive
orders relating to the national
emergency declared in Executive Order
13848 of September 12, 2018, not
otherwise authorized in this part,
requires the issuance of a specific
license.

(c) U.S. persons do not need to obtain
specific authorization to provide related
services, such as making filings and
providing other administrative services,
that are ordinarily incident to the
provision of services authorized by this
section. Additionally, U.S. persons who
provide services authorized by this
section do not need to obtain specific
authorization to contract for related
services that are ordinarily incident to
the provision of those legal services,
such as those provided by private
investigators or expert witnesses, or to
pay for such services. See § 579.404.

(d) Entry into a settlement agreement
or the enforcement of any lien,
judgment, arbitral award, decree, or
other order through execution,
garnishment, or other judicial process
purporting to transfer or otherwise alter
or affect property or interests in
property blocked pursuant to §579.201
or any further Executive orders relating
to the national emergency declared in
Executive Order 13848 of September 12,
2018, is prohibited unless licensed
pursuant to this part.

Note 1 to § 579.506: Pursuant to part
501, subpart E, of this chapter, U.S.
persons seeking administrative
reconsideration or judicial review of
their designation or the blocking of their
property and interests in property may
apply for a specific license from OFAC
to authorize the release of certain
blocked funds for the payment of
professional fees and reimbursement of
incurred expenses for the provision of
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such legal services where alternative
funding sources are not available. For
more information, see OFAC’s Guidance
on the Release of Limited Amounts of
Blocked Funds for Payment of Legal
Fees and Costs Incurred in Challenging
the Blocking of U.S. Persons in
Administrative or Civil Proceedings,
which is available on OFAC’s website
at: www.treasury.gov/ofac.

§579.507 Payments for legal services from
funds originating outside the United States.

(a) Professional fees and incurred
expenses. (1) Receipt of payment of
professional fees and reimbursement of
incurred expenses for the provision of
legal services authorized pursuant to
§579.506(a) to or on behalf of any
person whose property and interests in
property are blocked pursuant to
§579.201 or any further Executive
orders relating to the national
emergency declared in Executive Order
13848 of September 12, 2018, is
authorized from funds originating
outside the United States, provided that
the funds do not originate from:

(i) A source within the United States;

(ii) Any source, wherever located,
within the possession or control of a
U.S. person; or

(iii) Any individual or entity, other
than the person on whose behalf the
legal services authorized pursuant to
§579.506(a) are to be provided, whose
property and interests in property are
blocked pursuant to any part of this
chapter or any Executive order or
statute.

(2) Nothing in this paragraph (a)
authorizes payments for legal services
using funds in which any other person
whose property and interests in
property are blocked pursuant to
§579.201, any other part of this chapter,
or any Executive order has an interest.

(b) Reports. (1) U.S. persons who
receive payments pursuant to paragraph
(a) of this section must submit annual
reports no later than 30 days following
the end of the calendar year during
which the payments were received
providing information on the funds
received. Such reports shall specify:

(i) The individual or entity from
whom the funds originated and the
amount of funds received; and

(ii) If applicable:

(A) The names of any individuals or
entities providing related services to the
U.S. person receiving payment in
connection with authorized legal
services, such as private investigators or
expert witnesses;

(B) A general description of the
services provided; and

(C) The amount of funds paid in
connection with such services.

(2) The reports, which must reference
this section, are to be submitted to
OFAC using one of the following
methods:

(i) Email (preferred method):
OFAC.Regulations.Reports@
treasury.gov; or

(ii) U.S. mail: OFAC Regulations
Reports, Office of Foreign Assets
Control, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue
NW, Freedman’s Bank Building,
Washington, DC 20220.

§579.508 Emergency medical services.
The provision and receipt of
nonscheduled emergency medical
services that are otherwise prohibited by
this part or any further Executive orders
relating to the national emergency
declared in Executive Order 13848 of
September 12, 2018, are authorized.

Subpart F—Reports

§579.601 Records and reports.

For provisions relating to required
records and reports, see part 501,
subpart C, of this chapter.
Recordkeeping and reporting
requirements imposed by part 501 of
this chapter with respect to the
prohibitions contained in this part are
considered requirements arising
pursuant to this part.

Subpart G—Penalties and Findings of
Violation

§579.701
Violation.

(a) The penalties available under
section 206 of the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706) (IEEPA), as adjusted
annually pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. 101-410, as amended, 28
U.S.C. 2461 note) or, in the case of
criminal violations, as adjusted
pursuant to 18 U.S.C. 3571, are
applicable to violations of the
provisions of this part.

(b) OFAC has the authority, pursuant
to IEEPA, to issue Pre-Penalty Notices,
Penalty Notices, and Findings of
Violation; impose monetary penalties;
engage in settlement discussions and
enter into settlements; refer matters to
the United States Department of Justice
for administrative collection; and, in
appropriate circumstances, refer matters
to appropriate law enforcement agencies
for criminal investigation and/or
prosecution. For more information, see
appendix A to part 501 of this chapter,
which provides a general framework for
the enforcement of all economic
sanctions programs administered by
OFAG, including enforcement-related

Penalties and Findings of

definitions, types of responses to
apparent violations, general factors
affecting administrative actions, civil
penalties for failure to comply with a
requirement to furnish information or
keep records, and other general civil
penalties information.

Subpart H—Procedures

§579.801 Procedures.

For license application procedures
and procedures relating to amendments,
modifications, or revocations of
licenses; administrative decisions;
rulemaking; and requests for documents
pursuant to the Freedom of Information
and Privacy Acts (5 U.S.C. 552 and
552a), see part 501, subpart E, of this
chapter.

§579.802 Delegation of certain authorities
by the Secretary of the Treasury.

Any action that the Secretary of the
Treasury is authorized to take pursuant
to Executive Order 13848 of September
12, 2018, and any further Executive
orders relating to the national
emergency declared therein, may be
taken by the Director of OFAC or by any
other person to whom the Secretary of
the Treasury has delegated authority so
to act.

Subpart I—Paperwork Reduction Act

§579.901 Paperwork Reduction Act notice.

For approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) of information
collections relating to recordkeeping
and reporting requirements, licensing
procedures, and other procedures, see
§501.901 of this chapter. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.

Appendix A to Part 579—Executive
Order 13848

Executive Order 13848 of September 12,
2018

Imposing Certain Sanctions in the Event of
Foreign Interference in a United States
Election

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, including the
International Emergency Economic Powers
Act (50 U.S.C. 1701 et seq.) (IEEPA), the
National Emergencies Act (50 U.S.C. 1601 et
seq.) (NEA), section 212(f) of the Immigration
and Nationality Act of 1952 (8 U.S.C.
1182(f)), and section 301 of title 3, United
States Code,

I, DONALD J. TRUMP, President of the
United States of America, find that the ability
of persons located, in whole or in substantial
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part, outside the United States to interfere in
or undermine public confidence in United
States elections, including through the
unauthorized accessing of election and
campaign infrastructure or the covert
distribution of propaganda and
disinformation, constitutes an unusual and
extraordinary threat to the national security
and foreign policy of the United States.
Although there has been no evidence of a
foreign power altering the outcome or vote
tabulation in any United States election,
foreign powers have historically sought to
exploit America’s free and open political
system. In recent years, the proliferation of
digital devices and internet-based
communications has created significant
vulnerabilities and magnified the scope and
intensity of the threat of foreign interference,
as illustrated in the 2017 Intelligence
Community Assessment. I hereby declare a
national emergency to deal with this threat.
Accordingly, I hereby order:

Section 1. (a) Not later than 45 days after
the conclusion of a United States election,
the Director of National Intelligence, in
consultation with the heads of any other
appropriate executive departments and
agencies (agencies), shall conduct an
assessment of any information indicating that
a foreign government, or any person acting as
an agent of or on behalf of a foreign
government, has acted with the intent or
purpose of interfering in that election. The
assessment shall identify, to the maximum
extent ascertainable, the nature of any foreign
interference and any methods employed to
execute it, the persons involved, and the
foreign government or governments that
authorized, directed, sponsored, or supported
it. The Director of National Intelligence shall
deliver this assessment and appropriate
supporting information to the President, the
Secretary of State, the Secretary of the
Treasury, the Secretary of Defense, the
Attorney General, and the Secretary of
Homeland Security.

(b) Within 45 days of receiving the
assessment and information described in
section 1(a) of this order, the Attorney
General and the Secretary of Homeland
Security, in consultation with the heads of
any other appropriate agencies and, as
appropriate, State and local officials, shall
deliver to the President, the Secretary of
State, the Secretary of the Treasury, and the
Secretary of Defense a report evaluating, with
respect to the United States election that is
the subject of the assessment described in
section 1(a):

(i) the extent to which any foreign
interference that targeted election
infrastructure materially affected the security
or integrity of that infrastructure, the
tabulation of votes, or the timely
transmission of election results; and

(ii) if any foreign interference involved
activities targeting the infrastructure of, or
pertaining to, a political organization,
campaign, or candidate, the extent to which
such activities materially affected the
security or integrity of that infrastructure,
including by unauthorized access to,
disclosure or threatened disclosure of, or
alteration or falsification of, information or
data.

The report shall identify any material
issues of fact with respect to these matters
that the Attorney General and the Secretary
of Homeland Security are unable to evaluate
or reach agreement on at the time the report
is submitted. The report shall also include
updates and recommendations, when
appropriate, regarding remedial actions to be
taken by the United States Government, other
than the sanctions described in sections 2
and 3 of this order.

(c) Heads of all relevant agencies shall
transmit to the Director of National
Intelligence any information relevant to the
execution of the Director’s duties pursuant to
this order, as appropriate and consistent with
applicable law. If relevant information
emerges after the submission of the report
mandated by section 1(a) of this order, the
Director, in consultation with the heads of
any other appropriate agencies, shall amend
the report, as appropriate, and the Attorney
General and the Secretary of Homeland
Security shall amend the report required by
section 1(b), as appropriate.

(d) Nothing in this order shall prevent the
head of any agency or any other appropriate
official from tendering to the President, at
any time through an appropriate channel,
any analysis, information, assessment, or
evaluation of foreign interference in a United
States election.

(e) If information indicating that foreign
interference in a State, tribal, or local election
within the United States has occurred is
identified, it may be included, as
appropriate, in the assessment mandated by
section 1(a) of this order or in the report
mandated by section 1(b) of this order, or
submitted to the President in an independent
report.

(f) Not later than 30 days following the date
of this order, the Secretary of State, the
Secretary of the Treasury, the Attorney
General, the Secretary of Homeland Security,
and the Director of National Intelligence shall
develop a framework for the process that will
be used to carry out their respective
responsibilities pursuant to this order. The
framework, which may be classified in whole
or in part, shall focus on ensuring that
agencies fulfill their responsibilities pursuant
to this order in a manner that maintains
methodological consistency; protects law
enforcement or other sensitive information
and intelligence sources and methods;
maintains an appropriate separation between
intelligence functions and policy and legal
judgments; ensures that efforts to protect
electoral processes and institutions are
insulated from political bias; and respects the
principles of free speech and open debate.

Sec. 2. (a) All property and interests in
property that are in the United States, that
hereafter come within the United States, or
that are or hereafter come within the
possession or control of any United States
person of the following persons are blocked
and may not be transferred, paid, exported,
withdrawn, or otherwise dealt in: any foreign
person determined by the Secretary of the
Treasury, in consultation with the Secretary
of State, the Attorney General, and the
Secretary of Homeland Security:

(i) to have directly or indirectly engaged in,
sponsored, concealed, or otherwise been

complicit in foreign interference in a United
States election;

(ii) to have materially assisted, sponsored,
or provided financial, material, or
technological support for, or goods or
services to or in support of, any activity
described in subsection (a)(i) of this section
or any person whose property and interests
in property are blocked pursuant to this
order; or

(iii) to be owned or controlled by, or to
have acted or purported to act for or on
behalf of, directly or indirectly, any person
whose property or interests in property are
blocked pursuant to this order.

(b) Executive Order 13694 of April 1, 2015,
as amended by Executive Order 13757 of
December 28, 2016, remains in effect. This
order is not intended to, and does not, serve
to limit the Secretary of the Treasury’s
discretion to exercise the authorities
provided in Executive Order 13694. Where
appropriate, the Secretary of the Treasury, in
consultation with the Attorney General and
the Secretary of State, may exercise the
authorities described in Executive Order
13694 or other authorities in conjunction
with the Secretary of the Treasury’s exercise
of authorities provided in this order.

(c) The prohibitions in subsection (a) of
this section apply except to the extent
provided by statutes, or in regulations,
orders, directives, or licenses that may be
issued pursuant to this order, and
notwithstanding any contract entered into or
any license or permit granted prior to the
date of this order.

Sec. 3. Following the transmission of the
assessment mandated by section 1(a) and the
report mandated by section 1(b):

(a) the Secretary of the Treasury shall
review the assessment mandated by section
1(a) and the report mandated by section 1(b),
and, in consultation with the Secretary of
State, the Attorney General, and the Secretary
of Homeland Security, impose all appropriate
sanctions pursuant to section 2(a) of this
order and any appropriate sanctions
described in section 2(b) of this order; and

(b) the Secretary of State and the Secretary
of the Treasury, in consultation with the
heads of other appropriate agencies, shall
jointly prepare a recommendation for the
President as to whether additional sanctions
against foreign persons may be appropriate in
response to the identified foreign interference
and in light of the evaluation in the report
mandated by section 1(b) of this order,
including, as appropriate and consistent with
applicable law, proposed sanctions with
respect to the largest business entities
licensed or domiciled in a country whose
government authorized, directed, sponsored,
or supported election interference, including
at least one entity from each of the following
sectors: financial services, defense, energy,
technology, and transportation (or, if
inapplicable to that country’s largest business
entities, sectors of comparable strategic
significance to that foreign government). The
recommendation shall include an assessment
of the effect of the recommended sanctions
on the economic and national security
interests of the United States and its allies.
Any recommended sanctions shall be
appropriately calibrated to the scope of the



17958

Federal Register/Vol.

84, No. 82/Monday, April 29, 2019/Rules and Regulations

foreign interference identified, and may
include one or more of the following with
respect to each targeted foreign person:

(i) blocking and prohibiting all transactions
in a person’s property and interests in
property subject to United States jurisdiction;

(ii) export license restrictions under any
statute or regulation that requires the prior
review and approval of the United States
Government as a condition for the export or
re-export of goods or services;

(iii) prohibitions on United States financial
institutions making loans or providing credit
to a person;

(iv) restrictions on transactions in foreign
exchange in which a person has any interest;
(v) prohibitions on transfers of credit or
payments between financial institutions, or
by, through, or to any financial institution,

for the benefit of a person;

(vi) prohibitions on United States persons
investing in or purchasing equity or debt of
a person;

(vii) exclusion of a person’s alien corporate
officers from the United States;

(viii) imposition on a person’s alien
principal executive officers of any of the
sanctions described in this section; or

(ix) any other measures authorized by law.

Sec. 4. I hereby determine that the making
of donations of the type of articles specified
in section 203(b)(2) of IEEPA (50 U.S.C.
1702(b)(2)) by, to, or for the benefit of any
person whose property and interests in
property are blocked pursuant to this order
would seriously impair my ability to deal
with the national emergency declared in this
order, and I hereby prohibit such donations
as provided by section 2 of this order.

Sec. 5. The prohibitions in section 2 of this
order include the following:

(a) the making of any contribution or
provision of funds, goods, or services by, to,
or for the benefit of any person whose
property and interests in property are
blocked pursuant to this order; and

(b) the receipt of any contribution or
provision of funds, goods, or services from
any such person.

Sec. 6. I hereby find that the unrestricted
immigrant and nonimmigrant entry into the
United States of aliens whose property and
interests in property are blocked pursuant to
this order would be detrimental to the
interests of the United States, and I hereby
suspend entry into the United States, as
immigrants or nonimmigrants, of such
persons. Such persons shall be treated as
persons covered by section 1 of Proclamation
8693 of July 24, 2011 (Suspension of Entry
of Aliens Subject to United Nations Security
Council Travel Bans and International
Emergency Economic Powers Act Sanctions).

Sec. 7. (a) Any transaction that evades or
avoids, has the purpose of evading or
avoiding, causes a violation of, or attempts to
violate any of the prohibitions set forth in
this order is prohibited.

(b) Any conspiracy formed to violate any
of the prohibitions set forth in this order is
prohibited.

Sec. 8. For the purposes of this order:

(a) the term “person’” means an individual
or entity;

(b) the term “entity” means a partnership,
association, trust, joint venture, corporation,
group, subgroup, or other organization;

(c) the term “United States person” means
any United States citizen, permanent resident
alien, entity organized under the laws of the
United States or any jurisdiction within the
United States (including foreign branches), or
any person (including a foreign person) in
the United States;

(d) the term ‘“‘election infrastructure”
means information and communications
technology and systems used by or on behalf
of the Federal Government or a State or local
government in managing the election
process, including voter registration
databases, voting machines, voting tabulation
equipment, and equipment for the secure
transmission of election results;

(e) the term “‘United States election’”” means
any election for Federal office held on, or
after, the date of this order;

(f) the term ““foreign interference,” with
respect to an election, includes any covert,
fraudulent, deceptive, or unlawful actions or
attempted actions of a foreign government, or
of any person acting as an agent of or on
behalf of a foreign government, undertaken
with the purpose or effect of influencing,
undermining confidence in, or altering the
result or reported result of, the election, or
undermining public confidence in election
processes or institutions;

(g) the term “‘foreign government’” means
any national, state, provincial, or other
governing authority, any political party, or
any official of any governing authority or
political party, in each case of a country
other than the United States;

(h) the term “covert,” with respect to an
action or attempted action, means
characterized by an intent or apparent intent
that the role of aforeign government will not
be apparent or acknowledged publicly; and

(i) the term ‘‘State” means the several
States or any of the territories, dependencies,
or possessions of the United States.

Sec. 9. For those persons whose property
and interests in property are blocked
pursuant to this order who might have a
constitutional presence in the United States,
I find that because of the ability to transfer
funds or other assets instantaneously, prior
notice to such persons of measures to be
taken pursuant to this order would render
those measures ineffectual. I therefore
determine that for these measures to be
effective in addressing the national
emergency declared in this order, there need
be no prior notice of a listing or
determination made pursuant to section 2 of
this order.

Sec. 10. Nothing in this order shall prohibit
transactions for the conduct of the official
business of the United States Government by
employees, grantees, or contractors thereof.

Sec. 11. The Secretary of the Treasury, in
consultation with the Attorney General and
the Secretary of State, is hereby authorized to
take such actions, including the
promulgation of rules and regulations, and to
employ all powers granted to the President
by IEEPA as may be necessary to carry out
the purposes of this order. The Secretary of
the Treasury may re-delegate any of these
functions to other officers within the
Department of the Treasury consistent with
applicable law. All agencies of the United
States Government are hereby directed to

take all appropriate measures within their
authority to carry out the provisions of this
order.

Sec. 12. The Secretary of the Treasury, in
consultation with the Attorney General and
the Secretary of State, is hereby authorized to
submit the recurring and final reports to the
Congress on the national emergency declared
in this order, consistent with section 401(c)
of the NEA (50 U.S.C.1641(c)) and section
204(c) of IEEPA (50 U.S.C. 1703(c)).

Sec. 13. This order shall be implemented
consistent with 50 U.S.C. 1702(b)(1) and (3).
Sec. 14. (a) Nothing in this order shall be

construed to impair or otherwise affect:

(i) the authority granted by law to an
executive department or agency, or the head
thereof; or

(ii) the functions of the Director of the
Office of Management and Budget relating to
budgetary, administrative, or legislative
proposals.

(b) This order shall be implemented
consistent with applicable law and subject to
the availability of appropriations.

(c) This order is not intended to, and does
not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by
any party against the United States, its
departments, agencies, or entities, its officers,
employees, or agents, or any other person.

Donald J. Trump

THE WHITE HOUSE,

September 12, 2018.

Andrea Gacki,

Director, Office of Foreign Assets Control.
Approved:

Sigal P. Mandelker,

Under Secretary, Office of Terrorism and

Financial Intelligence, Department of the

Treasury.

[FR Doc. 2019-08587 Filed 4-26-19; 8:45 am]

BILLING CODE 4810-AL—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2019-0287]

RIN 1625-AA00

Safety Zone; Grosse Pointe War
Memorial Red, White, and Blue Gala

Fireworks, Lake St. Clair, Grosse
Pointe, MI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 420-foot
radius of a portion of Lake St. Clair,
Grosse Point, MI. This zone is necessary
to protect spectators and vessels from
potential hazards associated with the
Grosse Pointe War Memorial Red,
White, and Blue Gala Fireworks.
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DATES: This rule is effective from 9 p.m.
through 10 p.m. on May 23, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0287 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Tracy Girard,
Prevention Department, Sector Detroit,
Coast Guard; telephone (313) 568-9564,
or email Tracy.M.Girard@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The Coast
Guard did not receive the final details
of this fireworks display in time to
publish an NPRM. As such, it is
impracticable to publish an NPRM
because we lack sufficient time to
provide a reasonable comment period
and then consider those comments
before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would inhibit the Coast
Guard’s ability to protect participants,
mariners and vessels from the hazards
associated with this event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231); 33 CFR
1.05-1, 160.5; Department of Homeland
Security Delegation No. 0170.1.

The Captain of the Port Detroit has
determined that potential hazard
associated with fireworks from 9 p.m. to
10 p.m. on May 23, 2019 will be a safety
concern to anyone within a 420-foot
radius of the launch site. Such hazards
include premature and accidental
detonations, falling and burning debris,
and collisions among spectator vessels.
This rule is needed to protect personnel,
vessels, and the marine environment in
the navigable waters within the safety
zone while the fireworks are being
displayed.

IV. Discussion of the Rule

With the aforementioned hazards in
mind, the Captain of the Port Detroit has
determined that this temporary safety
zone is necessary to protect persons and
vessels during the fireworks display.
This rule establishes a safety zone from
9 p.m. through 10 p.m. on May 23, 2019.
The safety zone will encompass all U.S.
navigable waters of Lake St. Clair,
Harrison Twp., MI, within a 420-foot
radius of position 42°23.132" N,
082°53.740° W (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Detroit or a designated on-scene
representative. The Captain of the Port
or a designated on-scene representative
may be contacted via VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone.
Vessel traffic will be able to safely
transit around this safety zone which
will impact a small designated area of

Lake St. Clair from 9 p.m. to 10 p.m. on
May 23, 2019. Moreover, the Coast
Guard will issue Broadcast Notice to
Mariners (BNM) via VHF—FM marine
channel 16 about the zone and the rule
allows vessels to seek permission to
enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).
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D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting one hour that will prohibit
entry into a designated area. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is

available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0287 to read as
follows:

§165.T09-0287 Safety Zone; Grosse
Pointe War Memorial Red, White, and Blue
Gala Fireworks, Lake St. Clair, Grosse
Pointe, MI.

(a) Location. A safety zone is
established to include all U.S. navigable
waters of Lake St. Clair, Harrison Twp,
within a 420-foot radius of position
42°23.132’ N, 082°53.740" W (NAD 83).

(b) Enforcement period. The regulated
area described in paragraph (a) will be
enforced from 9 p.m. through 10 p.m. on
May 23, 2019.

(c) Regulations. (1) No vessel or
person may enter, transit through, or
anchor within the safety zone unless
authorized by the Captain of the Port
Detroit (COTP), or his on-scene
representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or his on-scene
representative.

(3) The “on-scene representative” of
COTP is any Coast Guard
commissioned, warrant or petty officer
or a Federal, State, or local law
enforcement officer designated by or
assisting the Captain of the Port Detroit
to act on his behalf.

(4) Vessel operators shall contact the
COTP or his on-scene representative to
obtain permission to enter or operate
within the safety zone. The COTP or his

on-scene representative may be
contacted via VHF Channel 16 or at
(313) 568-9464. Vessel operators given
permission to enter or operate in the
regulated area must comply with all
directions given to them by the COTP or
his on-scene representative.

Dated: April 23, 2019
Jeffrey W. Novak,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2019-08544 Filed 4—26-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300

[Docket No. 181022969-9377-02]
RIN 0648-BI55

Pacific Halibut Fisheries; Catch
Sharing Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
the Pacific Halibut Catch Sharing Plan
for the International Pacific Halibut
Commission’s regulatory Area 2A off
Washington, Oregon, and California. In
addition, this final rule implements
portions of the Catch Sharing Plan and
management measures that are not
implemented through the International
Pacific Halibut Commission. These
measures include the recreational
fishery seasons and management
measures for Area 2A. These actions are
intended to conserve Pacific halibut and
provide angler opportunity where
available.

DATES: This rule is effective on April 29,
2019.

ADDRESSES: Additional information
regarding this action may be obtained by
contacting the Sustainable Fisheries
Division, NMFS West Coast Region,
7600 Sand Point Way NE, Seattle, WA
98115. For information regarding all
halibut fisheries and general regulations
not contained in this rule contact the
International Pacific Halibut
Commission, 2320 W Commodore Way,
Suite 300, Seattle, WA 98199-1287.
Electronic copies of the Regulatory
Impact Review (RIR) and Final
Regulatory Flexibility Analysis (FRFA)
prepared for this action may be obtained
by contacting Kathryn Blair, phone:
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503-231-6858, email: kathryn.blair@
noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Kathryn Blair, phone: 503-231-6858,
fax: 503—-231-6893, or email:
kathryn.blair@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

The Northern Pacific Halibut Act
(Halibut Act) of 1982 gives the Secretary
of Commerce responsibility for
implementing the provisions of the
Halibut Convention between the United

States and Canada. 16 U.S.C. 773-773k.
The Halibut Act requires that the
Secretary adopt regulations to carry out
the purposes and objectives of the
Halibut Convention and Halibut Act 16
U.S.C. 773(c). The Halibut Act also
authorizes the regional fishery
management councils to develop
regulations in addition to, but not in
conflict with, regulations of the
International Pacific Halibut
Commission (IPHC) to govern the
Pacific halibut catch in their
corresponding U.S. Convention waters.
16 U.S.C. 773c(c).

At its annual meeting in February
2019, the IPHC recommended an Area
2A catch limit of 1,500,000 1b (680.4
metric tons (mt)) for 2019. This catch
limit is derived from the total constant
exploitation yield (TCEY) of 1,650,000
Ib (748.4 mt), which includes
commercial discards and bycatch
estimates calculated using a formula
developed by the IPHC. The table below
shows the fishery and subarea
allocations resulting from the
framework described in the 2019 Area
2A Catch Sharing Plan.

TABLE 1—AREA 2A CATCH LIMIT AND FISHERY SUBAREA ALLOCATIONS FOR 2019

Pounds Metric tons
ATEA 2A TCEY ittt et R e R R e e Rt e e et e re e r e e e r e e e 1,650,000 748.4
Area 2A Catch Limit ........... 1,500,000 680.4
Tribal commercial fishery .........ccoooeriiieniiceee 497,000 2254
Incidental commercial catch during sablefish fishery .. 70,000 31.8
Non-tribal directed commercial fishery .........cccccooinenieen. 254,426 115.4
Incidental commercial catch during salmon troll fishery .... 44,899 20.4
Washington recreational fishery—Puget Sound ................. 77,550 35.2
Washington recreational fishery—North Coast .... 128,187 58.1
Washington recreational fishery—South Coast .... 62,896 28.5
Columbia River recreational fishery ...........c........ 15,127 6.9
Oregon recreational fishery—Central Oregon ...... 271,592 123.2
Oregon recreational fishery—Southern Oregon ... 11,322 5.1
California recreational fISNEIY ...........ii ittt b et e sbe e st e b e et nae e ene e 39,000 17.7

The Area 2A catch limit, tribal
commercial fishery allocation, and
commercial fishery allocations are
adopted by the IPHC and were
published in the Federal Register on
March 14, 2019 (84 FR 9243) after
acceptance by the Secretary of State in
accordance with 50 CFR 300.62.

Since 1988, NMFS has implemented
annual Catch Sharing Plans that allocate
the IPHC regulatory Area 2A Pacific
halibut catch limit between treaty
Indian and non-Indian harvesters, and
among non-Indian commercial and
recreational (sport) fisheries. The Pacific
Fishery Management Council (Council)
develops Catch Sharing Plans in
accordance with the Halibut Act. In
1995, the Council recommended, and
NMFS approved and implemented a
long-term Area 2A Catch Sharing Plan
(60 FR 14651; March 20, 1995). NMFS
has been implementing adjustments to
the Area 2A Catch Sharing Plan based
on Council recommendations each year
to address the changing needs of these
fisheries. While the full Catch Sharing
Plan is not published in the Federal
Register, it is made available on the
Council and NMFS websites.

This rule adopts the Council’s
recommended changes to the Catch
Sharing Plan for IPHC regulatory Area
2A, which affect only the recreational
fishery. In addition, this rule revises the

recreational Pacific halibut fishery
management measures, such as season
dates and bag limits, set in NMFS
regulations and described in the
proposed rule (84 FR 9281; March 14,
2019). These management measures are
detailed in the Council’s recommended
Catch Sharing Plan and were developed
through the Council’s public process.
This rule finalizes 2019 dates for the
recreational fisheries consistent with the
Council’s recommendations as well as
recommendations from Oregon,
Washington, and California that were
received either during the Council
process or during the comment period
for the proposed rule.

For 2019, the Council recommended
minor modifications to recreational
(sport) fisheries to better match the
needs of the fishery. On March 14, 2019,
NMEFS published a proposed rule to
approve the Council’s recommended
changes to the 2019 Catch Sharing Plan
and recreational management measures
for Area 2A (84 FR 9281). This final rule
includes these components of the
proposed rule. The Catch Sharing Plan
changes provide flexibility to the state
recreational fishery managers for
opening the South Coast nearshore
fishery and for extending the Columbia
River fishery into the summer by both
modifying the number of open days and
the process for setting open days.

Incidental Halibut Retention in the
Sablefish Primary Fishery North of Pt.
Chehalis, WA

The 2019 Catch Sharing Plan allows
incidental halibut retention in the
sablefish primary fishery north of Pt.
Chehalis, WA, when the Washington
recreational catch limit is 214,110 1b
(101.7 mt) or greater, provided that a
minimum of 10,000 1b (4.5 mt) is
available. The Area 2A catch limit for
2019 is great enough to allow 70,000 1b
(31.8 mt) for incidental halibut retention
in the sablefish primary fishery, which
occurs when the catch limit is 1,500,000
Ib (680.4 mt) or more. Incidental halibut
landing restrictions in the sablefish
fishery are recommended by the Council
and implemented in the groundfish
regulations at 50 CFR 660.231(b)(3)(iv).

2019 Recreational Fishery Management
Measures

The annual domestic management
measures are published each year
through a final rule under NMFS’
authority to implement the Halibut
Convention. 50 CFR 300.62. As
provided in the Halibut Act at 16 U.S.C.
773b, the Secretary of State, with the
concurrence of the Secretary of
Commerce, may accept or reject, on
behalf of the United States, regulations
recommended by the IPHC in
accordance with the Convention. For
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the 2019 fishing season, the final rule
for the commercial fisheries and IPHC
regulations was published on March 14,
2019 (84 FR 9243). The section numbers
below correspond to IPHC regulation
sections in the March 14, 2019, final
rule.

The recreational fishing regulations
for Area 2A, included in section 27
(referring to the relevant section of the
IPHC regulations) below, are consistent
with the measures adopted by the IPHC
and approved by the Secretary of State,
but were developed by the Council and
promulgated by the United States under
the Halibut Act.

This rule adds the following text to
Section 27 of the annual domestic
management measures and paragraph
(8) of the 2019 IPHC regulations, “Sport
Fishing for Pacific Halibut—IPHC
Regulatory Area 2A™:

(8) The sport fishing subareas,
subquotas, fishing dates, and daily bag
limits are as follows, except as modified
under the inseason actions consistent
with 50 CFR 300.63(c). All sport fishing
in Area 2A is managed on a ‘“‘port of
landing” basis, whereby any halibut
landed into a port counts toward the
quota for the area in which that port is
located, and the regulations governing
the area of landing apply, regardless of
the specific area of catch.

(a) The quota for the area in Puget
Sound and the U.S. waters in the Strait
of Juan de Fuca, east of a line extending

from 48°17.30” N lat., 124°23.70" W long.

north to 48°24.10” N lat., 124°23.70" W
long., is 77,550 1b (35.2 mt).

(i) The fishing seasons are:

(A) Fishing is open May 2, 4, 9, 11,
18, 24, and 26; June 6, 8, 20, and 22, or
until there is not sufficient quota for
another full day of fishing and the area
is closed by the Commission. Any
closure will be announced on the NMFS
hotline at 800—662-9825.

(ii) The daily bag limit is one halibut
of any size per day per person.

(b) The quota for landings into ports
in the area off the north Washington
coast, west of the line described in
paragraph (2)(a) of section 26 and north
of the Queets River (47°31.70" N lat.)
(North Coast subarea), is 128,187 1b
(58.1 mt).

(i) The fishing seasons are:

(A) Fishing is open May 2, 4, 9, 11,
18, 24, and 26; June 6, 8, 20, and 22, or
until there is not sufficient quota for
another full day of fishing and the area
is closed by the Commission. Any
closure will be announced on the NMFS
hotline at 800—-662—9825.

(ii) The daily bag limit is one halibut
of any size per day per person.

(iii) Recreational fishing for
groundfish and halibut is prohibited

within the North Coast Recreational
Yelloweye Rockfish Conservation Area
(YRCA). It is unlawful for recreational
fishing vessels to take and retain,
possess, or land halibut taken with
recreational gear within the North Coast
Recreational YRCA. A vessel fishing
with recreational gear in the North Coast
Recreational YRCA may not be in
possession of any halibut. Recreational
vessels may transit through the North
Coast Recreational YRCA with or
without halibut on board. The North
Coast Recreational YRCA is a C-shaped
area off the northern Washington coast
intended to protect yelloweye rockfish.
The North Coast Recreational YRCA is
defined in groundfish regulations at 50
CFR 660.70(a).

(c) The quota for landings into ports
in the area between the Queets River,
WA (47°31.70” N lat.), and Leadbetter
Point, WA (46°38.17" N lat.) (South
Coast subarea), is 62,896 Ib (28.5 mt).

(i) This subarea is divided between
the all-waters fishery (the Washington
South coast primary fishery), and the
incidental nearshore fishery in the area
from 47°31.70” N lat. south to 46°58.00
N lat. and east of a boundary line
approximating the 30 fm depth contour.
This area is defined by straight lines
connecting all of the following points in
the order stated as described by the
following coordinates (the Washington
South coast, northern nearshore area):
(1) 47°31.70" N lat., 124°37.03" W long.;
(2) 47°25.67’ N lat., 124°34.79’ W long.;
(3) 47°12.82’ N lat., 124°29.12" W long.;
(4) 46°58.00" N lat., 124°24.24’ W long.

The primary fishery season dates are
May 2, 5, 9, 12, and 24, or until there
is not sufficient quota for another full
day of fishing and the area is closed by
the Commission. Any closure will be
announced on the NMFS hotline at 800—
662-9825. If sufficient quota remains,
the fishing season in the nearshore area
commences the Saturday subsequent to
the closure of the primary fishery, and
continues 7 days per week until 62,896
b (28.5 mt) is projected to be taken by
the two fisheries combined and the
fishery is closed by the Commission or
September 30, whichever is earlier. If
the fishery is closed prior to September
30, and there is insufficient quota
remaining to reopen the northern
nearshore area for another fishing day,
then any remaining quota may be
transferred in-season to another
Washington coastal subarea by NMFS.

(ii) The daily bag limit is one halibut
of any size per day per person.

(iii) Seaward of the boundary line
approximating the 30-fm depth contour
and during days open to the primary
fishery, lingcod may be taken, retained
and possessed when allowed by

groundfish regulations at 50 CFR
660.360, subpart G.

(iv) Recreational fishing for
groundfish and halibut is prohibited
within the South Coast Recreational
YRCA and Westport Offshore YRCA. It
is unlawful for recreational fishing
vessels to take and retain, possess, or
land halibut taken with recreational gear
within the South Coast Recreational
YRCA and Westport Offshore YRCA. A
vessel fishing in the South Coast
Recreational YRCA and/or Westport
Offshore YRCA may not be in
possession of any halibut. Recreational
vessels may transit through the South
Coast Recreational YRCA and Westport
Offshore YRCA with or without halibut
on board. The South Coast Recreational
YRCA and Westport Offshore YRCA are
areas off the southern Washington coast
established to protect yelloweye
rockfish. The South Coast Recreational
YRCA is defined at 50 CFR 660.70(d).
The Westport Offshore YRCA is defined
at 50 CFR 660.70(e).

(d) The quota for landings into ports
in the area between Leadbetter Point,
WA (46°38.17" N lat.), and Cape Falcon,
OR (45°46.00” N lat.) (Columbia River
subarea), is 15,127 1b (6.9 mt).

(i) This subarea is divided into an all-
depth fishery and a nearshore fishery.
The nearshore fishery is allocated 500 lb
(0.23 mt) of the subarea allocation. The
nearshore fishery extends from
Leadbetter Point (46°38.17’ N lat.,
124°15.88" W long.) to the Columbia
River (46°16.00" N lat., 124°15.88’ W
long.) by connecting the following
coordinates in Washington 46°38.17" N
lat., 124°15.88” W long. 46°16.00" N lat.,
124°15.88" W long. and connecting to
the boundary line approximating the 40
fm (73 m) depth contour in Oregon. The
nearshore fishery opens May 6, and
continues on Monday, Tuesday, and
Wednesday each week until the
nearshore allocation is taken, or
September 30, whichever is earlier. The
all-depth fishing season is open May 2,
5,9, 12, 24, and 26. If sufficient quota
remains after May 26, the Columbia
River subarea would be open two days
per week (Thursday and Sunday) until
15,127 1b (6.9 mt) are estimated to have
been taken and the season is closed by
the Commission, or September 30,
whichever is earlier. Subsequent to this
closure, if there is insufficient quota
remaining in the Columbia River
subarea for another fishing day, then
any remaining quota may be transferred
inseason to another Washington and/or
Oregon subarea by NMFS. Any
remaining quota would be transferred to
each state in proportion to its
contribution.
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(ii) The daily bag limit is one halibut
of any size per day per person.

(iii) Pacific Coast groundfish may not
be taken and retained, possessed or
landed when halibut are on board the
vessel, except sablefish, Pacific cod,
flatfish species, and lingcod caught
north of the Washington-Oregon border
during the recreational halibut fishery,
when allowed by Pacific Coast
groundfish regulations, during days
open to the all-depth fishery only.

(iv) Taking, retaining, possessing, or
landing halibut on groundfish trips is
only allowed in the nearshore area on
days not open to all-depth Pacific
halibut fisheries.

(e) The quota for landings into ports
in the area off Oregon between Cape
Falcon (45°46.00” N lat.) and Humbug
Mountain (42°40.50” N lat.) (Oregon
Central Coast subarea), is 271,592 1b
(123.2 mt).

(i) The fishing seasons are:

(A) The first season (the “inside 40-
fm” fishery) commences June 1, and
continues 7 days a week, in the area
shoreward of a boundary line
approximating the 40-fm (73-m) depth
contour, or until the sub-quota for the
central Oregon “inside 40-fm” fishery of
32,591 1b (14.8 mt), or any inseason
revised subquota, is estimated to have
been taken and the season is closed by
the Commission, or October 31,
whichever is earlier. The boundary line
approximating the 40-fm (73-m) depth
contour between 45°46.00" N lat. and
42°40.50" N lat. is defined at § 660.71(k).

(B) The second season (spring season),
which is for the “all-depth” fishery, is
open May 9, 10, 11; 16, 17, 18; 23, 24,
25; 30, 31, June 1; and 6, 7, 8. The
allocation to the all-depth fishery is
171,103 1b (77.6 mt). If sufficient
unharvested quota remains for
additional fishing days, the season will
re-open June 20, 21, 22; July 4, 5, 6; and
July 18, 19, 20. Notice of the re-opening
will be announced on the NMFS hotline
(206) 526—-6667 or (800) 662—9825.

(C) The third season (summer season),
which is for the “all-depth” fishery, will
be August 2, 3; 16, 17; 30, 31; September
13, 14; 27, 28; October 11, 12; and 25,
26; and will continue until the
combined spring season and summer
season quotas in the area between Cape
Falcon and Humbug Mountain, Oregon,
are estimated to have been taken and the
area is closed by the Commission.
NMFS will announce on the NMFS
hotline in July whether the fishery will
re-open for the summer season in
August. Additional fishing days may be
opened if sufficient quota remains after
the last day of the first scheduled open
period. If, after this date, an amount
greater than or equal to 60,000 1b (27.2

mt) remains in the combined all-depth
and inside 40-fm (73-m) quota, the
fishery may re-open every Friday and
Saturday, beginning August 2 and 3,
and ending when there is insufficient
quota remaining, whichever is earlier. If
after September 3, an amount greater
than or equal to 30,000 1b (13.6 mt)
remains in the combined all-depth and
inside 40-fm (73-m) quota, and the
fishery is not already open every Friday
and Saturday, the fishery may re-open
every Friday and Saturday, beginning
September 6 and 7, and ending October
31. After September 3, the bag limit may
be increased to two fish of any size per
person, per day. NMFS will announce
on the NMFS hotline whether the
summer all-depth fishery will be open
on such additional fishing days, what
days the fishery will be open and what
the bag limit is.

(ii) The daily bag limit is one halibut
of any size per day per person, unless
otherwise specified. NMFS will
announce on the NMFS hotline any bag
limit changes.

(iii) During days open to all-depth
halibut fishing when the groundfish
fishery is restricted by depth, no
groundfish may be taken and retained,
possessed or landed, when halibut are
on board the vessel, except sablefish,
Pacific cod, and flatfish species, when
allowed by groundfish regulations, if
halibut are on board the vessel. During
days open to all-depth halibut fishing
when the groundfish fishery is open to
all depths, any groundfish species
permitted under the groundfish
regulations may be retained, possessed
or landed if halibut are on board the
vessel. During days open to nearshore
halibut fishing, flatfish species may be
taken and retained seaward of the
seasonal groundfish depths restrictions,
if halibut are on board the vessel.

(iv) When the all-depth halibut
fishery is closed and halibut fishing is
permitted only shoreward of a boundary
line approximating the 40-fm (73-m)
depth contour, halibut possession and
retention by vessels operating seaward
of a boundary line approximating the
40-fm (73-m) depth contour is
prohibited.

(v) Recreational fishing for groundfish
and halibut is prohibited within the
Stonewall Bank YRCA. It is unlawful for
recreational fishing vessels to take and
retain, possess, or land halibut taken
with recreational gear within the
Stonewall Bank YRCA. A vessel fishing
in the Stonewall Bank YRCA may not
possess any halibut. Recreational
vessels may transit through the
Stonewall Bank YRCA with or without
halibut on board. The Stonewall Bank
YRCA is an area off central Oregon, near

Stonewall Bank, intended to protect
yelloweye rockfish. The Stonewall Bank
YRCA is defined at § 660.70(f).

(f) The quota for landings into ports
in the area south of Humbug Mountain,
OR (42°40.50" N lat.) to the Oregon/
California Border (42°00.00” N lat.)
(Southern Oregon subarea) is 11,322 Ib
(5.1 mt).

(i) The fishing season commences on
May 1, and continues 7 days per week
until the subquota is taken, or October
31, whichever is earlier.

(ii) The daily bag limit is one halibut
per person with no size limit.

(iii) No Pacific Coast groundfish may
be taken and retained, possessed or
landed, except sablefish, Pacific cod,
and flatfish species, in areas closed to
groundfish, if halibut are on board the
vessel.

(g) The quota for landings into ports
south of the Oregon/California Border
(42°00.00" N lat.) and along the
California coast is 39,000 1b (17.7 mt).

(i) The fishing season will be open
May 1 through October 31, or until the
subarea quota is estimated to have been
taken and the season is closed by the
Commission, whichever is earlier.
NMFS will announce any closure by the
Commission on the NMFS hotline (206)
526—6667 or (800) 662—9825.

(ii) The daily bag limit is one halibut
of any size per day per person.

Comments and Responses

NMFS accepted public comments on
the Council’s recommended
modifications to the 2019 Area 2A Catch
Sharing Plan and the resulting proposed
domestic fishing regulations through
March 29, 2019. We received two
comments from state agencies—the
California Department of Fish and
Wildlife (CDFW) and the Washington
Department of Fish and Wildlife
(WDFW).

Comment 1: CDFW submitted a
comment recommending final
recreational fishing season dates for the
2019 season. CDFW hosted an online
survey following the IPHC annual
meeting. Based on public comments
received on California halibut fisheries
and fishing performance in recent years,
CDFW recommended season dates of
May 1-October 31, or until quota has
been attained, whichever comes first.

Response: NMFS concurs that the
CDFW-recommended season dates are
appropriate. The Area 2A catch limit is
significantly higher than in the recent
past and the season structure
recommended by CDFW, which
removes closed periods that were in
effect in past years, should allow
California to fully utilize its allocation.
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NMEFS has updated sport fishery season
dates off of California in this final rule.

Comment 2: WDFW submitted a
comment suggesting a revision to the
Catch Sharing Plan. WDFW provided its
preferred season dates and suggested
Catch Sharing Plan changes at the
November Council meeting, prior to the
IPHC’s recommended Area 2A catch
limit. The IPHC agreed on an Area 2A
catch limit in early February 2019 that
was higher than anticipated in
November 2018, when the Council
recommended Catch Sharing Plan
changes and season dates. WDFW
commented that the 2019 FCEY is 26
percent higher than in 2018, and that it
anticipates needing more than two
fishing days per week, as set forth under
the Catch Sharing Plan, to ensure that
sport fishery participants can catch the
entire allocation. To allow for the
additional fishing days, WDFW suggests
adjusting the Catch Sharing Plan
language. The Catch Sharing Plan
includes language for recreational
fisheries in Washington subareas that
states ““seasons . . . may be open up to
two days per week which may include
one weekday and one weekend day.”
WDFW suggested removing the
language specifying two days per week
from the Catch Sharing Plan to provide
flexibility for additional fishing days.

Response: The Catch Sharing Plan is
a framework that details allocations and
season structure. The Catch Sharing
Plan forms the basis for season dates as
recommended by the states after
discussion with stakeholders, and
allocations resulting from the 2A catch
limit. It is a document created by the
Council and is not subject to NMFS
approval. NMFS may implement the
Catch Sharing Plan through its
regulations, but lacks authority to alter
or amend the Council’s approved Plan.

WDFW'’s comment requests that
NMEFS revise the Catch Sharing Plan to
remove language that allows for a
maximum of two fishing days per week
in the Washington subareas. NMFS is
unable to revise the Catch Sharing Plan,
but does have the authority to make
revisions to the regulations under
flexible inseason management
provisions, described in the Catch
Sharing Plan, and implemented in
regulation at 50 CFR 300.63.

Changes From the Proposed Rule

As described in the response to
Comment 1 above, NMFS changed
season dates off of California in this
final rule.

Classification

Regulations governing the U.S.
fisheries for Pacific halibut are

developed by the IPHC, the Pacific
Fishery Management Council, the North
Pacific Fishery Management Council,
and the Secretary of Commerce. Section
5 of the Halibut Act of 1982 (Halibut
Act, 16 U.S.C. 773c) provides the
Secretary of Commerce with the general
responsibility to carry out the Halibut
Convention between Canada and the
United States for the management of
Pacific halibut, including the authority
to adopt regulations as may be necessary
to carry out the purposes and objectives
of the Halibut Convention and Halibut
Act. This action is consistent with the
Secretary’s authority under the Halibut
Act.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866. This final rule
is not expected to be an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

This final rule does not contain
policies with federalism or ““takings”
implications as those terms are defined
in E.O. 13132 and E.O. 12630,
respectively.

NMEFS finds good cause to waive the
30-day delay in the date of effectiveness
and make this rule effective on April 29,
2019, in time for the start of recreational
Pacific halibut fisheries on May 1, 2019,
pursuant to 5 U.S.C. 553(d)(3). The 2019
Catch Sharing Plan provides the
framework for the annual management
measures and subarea allocations based
on the 2019 Area 2A catch limit for
Pacific halibut. Some recreational
fishery subareas open May 1, 2019, and
this rule implements subarea allocations
for those fisheries. Additionally, this
rule implements a change to the Catch
Sharing Plan season structure for the
Washington South Coast and Columbia
River subareas, which start in early
May.

The Council’s 2019 Catch Sharing
Plan approved in this rule includes
changes that respond to the needs of the
fisheries in each state, including
fisheries that begin in early May. The
recreational fishery subarea allocations
for 2019 are 26 percent higher than in
2018, and are implemented through this
rule. The recreational Pacific halibut
fisheries have high participation, and
some subareas close months before the
end of the season due to quota
attainment. Without the higher
allocation, fishing opportunity is lost,
potentially causing economic harm to
communities at sport fishing ports.
Additionally, the season dates in this
rule are specific to 2019 according to the
Catch Sharing Plan framework. Without
the publication of this rule, the 2018
season dates would remain in place, and

would not occur on the days of the week
specified in the Catch Sharing Plan.
This year, the Council recommended
modifying the season dates for the
Columbia River subarea from three to
two days per week, and this rule is
necessary to implement that change;
otherwise the fishery, which is
scheduled to begin May 2, may close
sooner than intended. The season lasted
only five days last year, and if the 2018
season remained in place for 2019, the
fishery would likely conclude before the
third week in May.

Therefore, allowing the 2018 Catch
Sharing Plan to remain in place would
not respond to the needs of the fishery
and would be in conflict with the
Council’s final recommendation for
2019. A delay in effectiveness could
cause economic harm to the associated
fishing communities by reducing fishing
opportunity at the start of the fishing
year. As a result of the potential harm
to fishing communities that could be
caused by delaying the effectiveness of
this final rule, NMFS finds good cause
to waive the 30-day delay in the date of
effectiveness and make this rule
effective upon publication in the
Federal Register.

Final Regulatory Flexibility Analysis

Section 604 of the Regulatory
Flexibility Act (RFA), 5 U.S.C. 604,
requires Federal agencies to prepare a
Final Regulatory Flexibility Analysis
(FRFA) for each final rule. The FRFA
describes the economic impact of this
action on small entities. The FRFA
includes a summary of significant issues
raised by public comments, the analyses
contained in the accompanying
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (IRFA), the IRFA
summary in the proposed rule, as well
as the summary provided below. A
statement of the necessity for, and the
objectives of this action are contained in
proposed rule and in the preamble to
this final rule, and is not repeated here.

A statement of the significant issues
raised by the public comments in
response to the IRFA, a statement of the
assessment of the agency of such issues,
and a statement of any changes made in
the proposed rule as a result of such
comments.

There were no issues raised about the
IRFA in the public comments.

The response of the agency to any
comments filed by the Chief Counsel for
Advocacy in response to the proposed
rule, and a detailed statement of any
change made to the proposed rule in the
final rule as a result of the comments.

There were no comments filed by the
Chief Counsel for Advocacy.
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A description and, where feasible,
estimate of the number of small entities
to which the final rule applies.

This action makes changes only to the
sport fishing sector of the halibut
fishery. Therefore, this rule may affect
some charterboat operations in Area 2A.
Previous analyses determined that
charterboats are small businesses. See
77 FR 5477 (Feb. 3, 2012) and 76 FR
2876 (Jan. 18, 2011). Charter fishing
operations are classified under NAICS
code 487210, with a corresponding SBA
size standard not in excess of $7.5
million in annual receipts. No
commercial fishing entities are directly
affected by this rule.

In 2018, the IPHC issued 133 licenses
to the charterboat fleet. Recent
information on charterboat activity is
not available, but prior analysis
indicated that 60 percent of the IPHC
charterboat license holders (around 80
vessels) may be affected by these
regulations. Private vessels used for
recreational fishing are not businesses,
and are therefore not subject to the RFA.

Reporting and recordkeeping
requirements.

The changes to the Catch Sharing Plan
and domestic management measures do
not include any new reporting or
recordkeeping requirements.

Description and estimate of economic
effects on entities, by entity size and
industry.

The major effect of halibut
management on small entities will be
from the catch limit decisions made by
the IPHC, a decision independent from
this action. This action only makes
minor changes to the Catch Sharing Plan
to provide increased recreational
opportunities under the allocations that
result from the Area 2A catch limit.
There are no large entities involved in
the halibut fisheries; therefore, none of
these changes will have a
disproportionately negative effect on
small entities versus large entities. The
changes to the plan are considered
minor, with minimal economic effects.

An explanation of the criteria used to
evaluate whether the rule would impose
“significant” economic effects.

The recreational management
measures implement the Catch Sharing
Plan by managing the fisheries to meet
the differing fishery needs of the various
areas along the coast according to the
Catch Sharing Plan’s objectives. These
changes were uncontroversial
throughout the Council’s public process
and are considered minor because the
timing and level of participation are not
expected to change. The changes to the
Catch Sharing Plan are not expected to
have a significant economic impact on
a substantial number of small entities.

An explanation of the criteria used to
evaluate whether the rule would impose
effects on “‘a substantial number”’ of
small entities.

Participants in the recreational
Washington and Columbia River
subareas will be impacted by these
changes, and all of the entities are
considered small. However, the effects
of the rule would be minimal as
described above. In 2017, the average
number of participants in the Columbia
River subarea was 73 (private vessels
and charterboats are not differentiated),
with the highest number on the first two
days and last day. Participation in 2019
is expected to be similar.

A description of, and an explanation
of the basis for, assumptions used.

In the description of the entities
affected, estimates of the number of
charterboats were based off a 2004
report by the Pacific States Marine
Fisheries Commission. This report has
not been updated and the number of
entities is assumed to be similar.

Relevant Federal rules that may
duplicate, overlap or conflict with the
final rule.

There are no relevant federal rules
that may duplicate, overlap, or conflict
with this action.

A description of any significant
alternatives to the final rule that
accomplish the stated objectives of
applicable statutes and that minimize
any significant economic impact of the
action on small entities.

There were no significant alternatives
to the final rule that would minimize
any significant impact on small entities.
The minor changes, including updates
to recreational fishery season dates,
removing the set-aside for the nearshore
fishery in the Washington South Coast
subarea, and modifying the number of
open days and the process for setting
open days in the Columbia River
subarea, were proposed by stakeholders
and recommended by the Council to
address the needs of the fishery. In
developing the minor changes to the
Plan that it recommended to NMFS, the
Council considered and accepted public
comment on alternatives. In large part,
these included ‘““status quo” and
“‘action” alternatives, where “‘status
quo” represented the 2018 Plan.
Removing the set-aside in the nearshore
fishery is not expected to impact the
fishery, since the South Coast primary
fishery has exceeded its sub-allocation
in previous years, and the nearshore
fishery has remained closed. Reducing
the number of open days in the
Columbia River subarea from three open
days (status quo—open Thursday,
Friday, and Sunday), to two open days
(open a combination of Thursday,

Friday, or Sunday), is expected to allow
the season to stay open through the
summer. Allowing the season to remain
open for three days could result in the
season ending at an earlier date, which
would ultimately decrease sport fishing
opportunities. The changes to the Catch
Sharing Plan are expected to slightly
increase fishing opportunities in some
areas and at some times and to slightly
decrease fishing opportunities in other
areas and at other times. None of these
changes are controversial and none are
expected to result in substantial
environmental or economic impacts.
These actions are intended to enhance
the conservation of Pacific halibut and
to provide angler opportunity where
available. Because the goal of the action
is to maximize angler participation, and
thus to maximize the economic benefits
of the fishery, NMFS did not analyze
alternatives to the above changes, other
than the Council-proposed changes and
the status quo, for purposes of the
FRFA. Effects of the status quo and the
changes in this final rule are similar,
because the changes to the Catch
Sharing Plan for 2019 are not
substantially different from the 2018
Plan. The changes to the Plan are not
expected to have a significant economic
impact.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a public notice to
fishery participants that also serves as a
small entity compliance guide (guide)
was prepared. Copies of this final rule
are available from the West Coast
Regional Office, and the guide will be
sent to all stakeholders on the email
listserv for the groundfish fishery and
posted to the West Coast groundfish and
halibut websites. The guide and this
final rule will be available upon request
from the West Coast Regional Office.

A copy of this analysis is available
from the Council or NMFS (see
ADDRESSES).

Pursuant to Executive Order 13175,
the Secretary recognizes the sovereign
status and co-manager role of Indian
tribes over shared Federal and tribal
fishery resources. Section 302(b)(5) of
the Magnuson-Stevens Fishery
Conservation and Management Act
establishes a seat on the Pacific Council
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for a representative of an Indian tribe
with federally recognized fishing rights
from California, Oregon, Washington, or
Idaho.

The U.S. Government formally
recognizes that the 13 Washington
Tribes have treaty rights to fish for
Pacific halibut. In general terms, the
quantification of those rights is 50
percent of the harvestable surplus of
Pacific halibut available in the tribes’
usual and accustomed fishing areas
(described at 50 CFR 300.64). Each of
the treaty tribes has the discretion to
administer their fisheries and to
establish their own policies to achieve
program objectives. Accordingly, tribal
allocations and regulations, including
the changes to the Catch Sharing Plan,
have been developed in consultation
with the affected tribe(s) and, insofar as
possible, with tribal consensus.

Dated: April 23, 2019.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2019-08611 Filed 4-26—19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180713633-9174-02]
RIN 0648—-XG984

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Aleutian Islands Subarea of the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Greenland turbot in the
Aleutian Islands subarea of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
prevent exceeding the 2019 Greenland
turbot initial total allowable catch
(ITAC) in the Aleutian Islands subarea
of the BSAL

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), May 1, 2019, through
2400 hours, A.l.t., December 31, 2019.
FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2019 Greenland turbot ITAC in
the Aleutian Islands subarea of the BSAI
is 144 metric tons (mt) as established by
the final 2019 and 2020 harvest
specifications for groundfish in the
BSAI (84 FR 9000, March 13, 2019). The
Regional Administrator has determined
that the 2019 ITAC for Greenland turbot
in the Aleutian Islands subarea of the
BSAI is necessary to account for the
incidental catch of this species in other
anticipated groundfish fisheries for the
2019 fishing year. Therefore, in
accordance with §679.20(d)(1)(i), the
Regional Administrator establishes the
directed fishing allowance for
Greenland turbot in the Aleutian Islands
subarea of the BSAI as zero mt.
Consequently, in accordance with
§679.20(d)(1)(iii), NMFS is prohibiting

directed fishing for Greenland turbot in
the Aleutian Islands subarea of the
BSAL

While this closure is effective, the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Greenland turbot in the Aleutian Islands
subarea of the BSAL. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as April 22, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 24, 2019.
Karen H. Abrams,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-08545 Filed 4-26-19; 8:45 am|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 9 and 150

[Docket ID OCC-2018-0018]

RIN 1557-AE46

Fiduciary Capacity; Non-Fiduciary
Custody Activities

AGENCY: The Office of the Comptroller
of the Currency, Department of the
Treasury.

ACTION: Advanced notice of proposed
rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is inviting
comment on an advance notice of
proposed rulemaking (ANPR) regarding
its fiduciary activities rules and a
potential rule for non-fiduciary custody
activities of national banks, Federal
savings associations, and Federal
branches of foreign banks. Specifically,
the OCC is considering an amendment
to its fiduciary rule to update the
definition of fiduciary capacity to
include certain State recognized trust-
related activities. The OCC also is
considering issuing a regulation that
would establish certain basic
requirements for non-fiduciary custody
activities of national banks and Federal
savings associations.

DATES: Comments must be received by
June 28, 2019.

ADDRESSES: You may submit comments
to the OCC by any of the methods set
forth below. Commenters are
encouraged to submit comments
through the Federal eRulemaking Portal
or email, if possible. Please use the title
“Fiduciary Capacity; Non-Fiduciary
Custody Activities” to facilitate the
organization and distribution of the
comments. You may submit comments
by any of the following methods:

e Federal eRulemaking Portal—
“Regulations.gov”’: Go to
www.regulations.gov. Enter “Docket ID
OCC-2018-0018 in the Search Box and

click “Search.” Click on “Comment
Now” to submit public comments. Click
on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov,
including instructions for submitting
public comments.

e Email: regs.comments@
occ.treas.gov.

o Mail: Chief Counsel’s Office, Office
of the Comptroller of the Currency, 400
7th Street SW, Suite 3E-218,
Washington, DC 20219.

o Hand Delivery/Courier: 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

e Fax:(571) 465—4326.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-2018-0018" in your comment.
In general, the OCC will enter all
comments received into the docket and
publish the comments on the
Regulations.gov website without
change, including any business or
personal information provided such as
name and address information, email
addresses, or phone numbers.
Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
include any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
rulemaking action by any of the
following methods:

o Viewing Comments Electronically:
Go to www.regulations.gov. Enter
“Docket ID OCC-2018-0018" in the
Search box and click “Search.” Click on
“Open Docket Folder” on the right side
of the screen. Comments and supporting
materials can be viewed and filtered by
clicking on “View all documents and
comments in this docket” and then
using the filtering tools on the left side
of the screen. Click on the “Help” tab
on the Regulations.gov home page to get
information on using Regulations.gov.
The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

o Viewing Comments Personally: You
may personally inspect comments at the
OCG, 400 7th Street SW, Washington,
DC 20219. For security reasons, the OCC
requires that visitors make an
appointment to inspect comments. You

may do so by calling (202) 649—-6700 or,
for persons who are deaf or hearing
impaired, TTY, (202) 649-5597. Upon
arrival, visitors will be required to
present valid government-issued photo
identification and submit to security
screening in order to inspect comments.
FOR FURTHER INFORMATION CONTACT:
Patricia Dalton, Technical Expert for
Market Risk, Asset Management, (202)
649-6401; David Stankiewicz, Special
Counsel, or Asa Chamberlayne, Counsel,
(202) 649-7299, or Heidi M. Thomas,
Special Gounsel, or Chris Rafferty,
Attorney, (202) 649-5490, Chief
Counsel’s Office, Office of the
Comptroller of the Currency, 400 7th
Street SW, Washington, DC 20219. For
persons who are deaf or hearing
impaired, TTY, (202) 649-5597.
SUPPLEMENTARY INFORMATION:

1. Introduction

Twelve U.S.C. 92a® and 12 U.S.C.
1464(1) and (n) 2 set forth the authority
for fiduciary activities of national
banks 3 and Federal savings
associations, respectively. While there
are some differences, the fiduciary
authority for national banks and Federal
savings associations is substantially
similar. OCC regulations implementing
the substantive provisions of these
statutes are set forth at 12 CFR part 9 for
national banks and Federal branches of
foreign banks (collectively, national
banks) and 12 CFR part 150 for Federal
savings associations.*

The OCC is considering an
amendment to these fiduciary rules that
would update the definition of
“fiduciary capacity” so that this term
would be more consistent with how the
role of bank fiduciaries has developed
under State law. The OCC also is
considering adopting a rule to address
non-fiduciary custody activities of
national banks and Federal savings
associations. The OCC is seeking public
comment on all aspects of these two

1Section 1 of the Act of September 28, 1962.

2 Section 5(1) and (n) of the Home Owners’ Loan
Act of 1933.

3Twelve U.S.C. 92a also applies to Federal
branches and agencies pursuant to 12 U.S.C.
3102(b), which provides that the operations of
Federal branches and agencies shall be conducted
with the same rights and privileges accorded
national banks.

4Twelve CFR 5.26 sets forth the OCC’s
requirements for national banks and Federal savings
associations to obtain OCC approval to engage in
fiduciary activities.
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possible actions, discussed in detail
below. The OCC will use these
comments to determine whether to
proceed with a proposed rule and, if so,

to inform the content of a proposed rule.

The OCC will invite public comment on
a detailed proposal before adopting any
final rule.5

II. Definition of “Fiduciary Capacity”

Twelve CFR parts 9 and 150 apply to
national banks and Federal savings
associations, respectively, that act in a
“fiduciary capacity.” Section 9.2(e)
defines “fiduciary capacity” to mean
“trustee, executor, administrator,
registrar of stocks and bonds, transfer
agent, guardian, assignee, receiver, or
custodian under a uniform gifts to
minors act; investment adviser, if the
bank receives a fee for its investment
advice; any capacity in which the bank
possesses investment discretion on
behalf of another; or any other similar
capacity that the OCC authorizes
pursuant to 12 U.S.C. 92a.” Twelve CFR
150.30 applies a similar definition with
respect to Federal savings associations.
Many of the named capacities listed in
these rules are specified by statute.®

Numerous States have modified their
trust laws in recent years to define and
set expectations for various trust-related
roles, including roles that do not
involve investment discretion. Because
some of these laws use terms other than
those specified in 12 CFR 9.2(e) and
150.30 to describe trust-related and
fiduciary capacities, they are not
explicitly included in the definition of
fiduciary capacity in 12 CFR 9.2(e) and
150.30.

For example, some States have
amended their trust laws to authorize
directed trusts. In a traditional trust, the
trustor grants the trustee the power to
control the investment, management,
distribution, and other administration
decisions of the trust. By contrast, in a
directed trust, the trustor may grant one
or more trust advisers the power to
direct the trustee with respect to these
powers. State laws may not always refer
to such trust advisers as “trustees” but
instead may use other names not listed
in the OCC’s regulations. For example,
the Uniform Directed Trust Act” refers

5The OCC plans to issue a proposed rulemaking
at a later date that would integrate its national bank
and Federal savings association fiduciary activities
rules so that only one rule applies to both national
banks and Federal savings associations, taking into
account consistency with the underlying statutes
that apply to each type of institution.

6 See 12 U.S.C. 92a; 12 U.S.C. 1464(n).

7 The Uniform Directed Trust Act was drafted by
the National Conference of Commissioners on
Uniform State Laws in order to address the rise of
directed trusts. See Nat’l Conf. of Comm’rs on
Uniform State Laws, Uniform Directed Trust Act

to such advisers generally as “trust
directors.” Meanwhile, Illinois law
refers to such advisers as either
“investment trust advisers,”
“distribution trust advisers,” or “trust
protectors” depending on the discretion
exercised.? By default under the Illinois
statute, an “investment trust adviser”
controls investment decisions; a
“distribution trust adviser” controls
distribution decisions; and a “trust
protector” may be given various powers
by the trust instrument, including the
power to remove and appoint a trustee,
investment trust adviser, or distribution
trust adviser.? Delaware law similarly
refers to such trust advisers generally as
“advisers” or, in the case of advisers
with the power to remove and appoint
trustees and other advisers, as
‘““protectors.” 10 State directed trust
statutes often provide that trust advisers
are fiduciaries with the same
responsibility to exercise the authority
or power granted to them as a trustee
would have, unless provided otherwise
by the trust instrument.11

This expanding list of terms for trust-
related and fiduciary roles under State
law that are not explicitly identified as
fiduciary capacities under OCC
regulations, and that may not involve
investment discretion or investment
advisory services, may create
uncertainty for national banks and
Federal savings associations with
respect to the activities governed by
OCC fiduciary regulations. This
potential uncertainty may make it
difficult for institutions to assess and
manage litigation risk and to understand
OCC expectations for managing these
accounts in a safe and sound manner.
Therefore, the OCC is considering
amending the definition of fiduciary
capacity to include these new roles.

Possible Regulatory Revisions

The OCC is contemplating updating
the regulatory definition of “fiduciary
capacity” to include any activity based
on the authority a national bank or
Federal savings association has with

(2017). New Mexico recently adopted this uniform
law. See Uniform Directed Trust Act, 2018 N.M
Laws, ch. 63 (S.B. 101) (to be codified at the
Uniform Trust Code N.M. Stat. § 46a).

8 See 760 ILCS 5/16.3.

oId.

10 See 12 Del. C. §3313. In addition, the
Employee Retirement Income Security Act of 1974
(ERISA) defines fiduciary based on function and not
only on named capacities. For example, pursuant to
section 3(21) of ERISA (29 U.S. Code 1002(21)), a
person using discretion in administering and
managing a plan or controlling the plan’s assets is
a fiduciary to the extent of that discretion or
control.

11 See, e.g., Nat’l Conf. of Comm’rs on Uniform
State Laws, Uniform Directed Trust Act § 8 (2017);
760 ILCS 5/16.3(e); 12 Del. C. § 3313(a).

respect to a trust, such as the power to
make discretionary distributions,
override the trustee, or select a new
trustee.12 This change could reduce
ambiguity and confusion for national
banks and Federal savings associations.
It also could provide for the uniform
application of OCC regulations to trust
activities that State laws describe with
different terminology.

Request for Comments

The OCC invites comment on whether
amending the definition of “fiduciary
capacity” to include these trust advisory
functions would be useful and, if so,
whether the approach suggested by the
OCC is appropriate. The OCC
specifically invites comment on what
trust adviser activities or other
capacities national banks and Federal
savings associations are performing in
providing services to their customers,
and whether the OCC should consider
explicitly identifying these activities as
fiduciary activities subject to 12 CFR
part 9 or 12 CFR part 150, respectively.
Furthermore, the OCC invites
commenters to identify any specific
State statutes, uniform laws, or
terminology that the OCC should
consider when assessing whether an
activity or appointment is a “fiduciary
capacity.” The OCC also invites
comments on other ways to amend this
definition so that it encompasses
evolving trust capacities, including trust
capacities recognized or permitted
under State law. Finally, the OCC
invites comment on whether there are
any additional fiduciary roles that State
chartered banks currently perform that
national banks and Federal savings
associations also may be interested in
performing that the OCC should
consider identifying as a fiduciary
capacity.

III. Custody Activities

Twelve CFR 9.8 and 9.13 impose
general recordkeeping and custody
requirements for a national bank that
acts as a fiduciary. Twelve CFR 150.230
through 150.250 and 150.410 through
150.430 impose similar requirements for
Federal savings associations.
Specifically, these provisions require
bank and savings association fiduciaries
to provide adequate safeguards and
controls over client fiduciary account
assets, to keep these fiduciary account
assets separate from bank and savings
association assets, and to maintain and
segregate certain records related to these
accounts.

12 This ANPR refers to activities based on the
authority an institution has with respect to a trust
as “trust adviser activities.”
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National banks and Federal savings
associations also provide custody and
recordkeeping services to clients for
non-fiduciary accounts. In doing so,
these banks and savings associations are
not acting in a fiduciary capacity and,
therefore, these activities are not subject
to the OCC’s fiduciary regulations.
However, whether acting in a fiduciary
or non-fiduciary custodial capacity, the
principal roles of a national bank and
Federal savings association custodian
remain the same: To safeguard a client’s
assets and to operate in a safe and sound
manner.

Non-fiduciary custody activities have
become more sophisticated since the
OCC issued its fiduciary regulation and
may include additional services such as
fund accounting, fund administration,
securities lending, and global custodial
services involving the execution of
foreign exchange transactions and the
processing of tax reclaims.3 In addition,
the types of custody activities and assets
continue to evolve with, for example,
some banks assessing the risk and
benefits of providing custody services
for cryptocurrencies and other digital
assets.

Furthermore, the volume of non-
fiduciary custody assets held in national
banks and Federal savings associations
has increased since the OCC updated its
fiduciary regulation in 1996, and, as of
December 31, 2018, totaled
approximately $41.7 trillion, with
national banks holding $39.9 trillion
and Federal savings associations
holding $1.8 trillion.1* The size of the
custody services provided by national
banks and Federal savings associations
is significantly more (in dollar terms)
than fiduciary assets ($8.7 trillion) 15
and on-balance sheet total assets ($12.1
trillion).16

The expansion of non-fiduciary
custody activities and the growth in size
of non-fiduciary custody assets increase
operational, reputational, credit, and

13 A global custodian provides custody services
for cross-border securities transactions in various
markets around the world through either its own
office in the local market or the use of agent banks
as sub-custodians.

14 Schedule RC-T—Fiduciary and Related
Services, Consolidated Reports of Condition and
Income, December 31, 2018. The OCC notes that
because national banks and Federal savings
associations may provide custody services that are
not reportable on Schedule RC-T, including
custody services offered by banks and savings
associations that do not possess fiduciary powers,
the amount of non-fiduciary custody assets is likely
larger.

15 Schedule RC-T—Fiduciary and Related
Services, Consolidated Reports of Condition and
Income, December 31, 2018.

16 Schedule RC—Balance Sheet, Consolidated
Reports of Condition and Income, December 31,
2018.

other risks for national bank and Federal
savings association custodians. The
OCC believes that current OCC guidance
appropriately identifies safe and sound
risk management practices for
custodians, including the protection of
client assets in the custody of national
banks and Federal savings
associations.'” However, the OCC also
believes that it may be appropriate to set
out in regulation the core standards for
non-fiduciary custody activities because
of the heightened risks a business line
of this scale poses to banks and savings
associations and because of the
importance of providing adequate
safeguards for client assets. Because
non-fiduciary custody activities are not
subject to 12 CFR 9.13, 150.230,
150.240, and 150.250 and are not
governed by any other OCC regulation
that specifically requires a custodial
bank or savings association to safeguard
or segregate client assets, the OCC
invites comment on whether it should
issue rules to govern non-fiduciary
custody activities.

The OCC expects that any custody
rule the agency issued would be
consistent with its guidance on custody
service activities for national bank and
Federal savings association
custodians 18 and be compatible with
industry standards. Therefore, the OCC
believes that such a custody rule would
impose minimal new responsibilities on
well-managed national banks or Federal
savings associations.

If the OCC were to implement a rule
specific to non-fiduciary custodial
capacities, the OCC also could consider
amending the existing fiduciary custody
language in 12 CFR 9.13, 150.230,
150.240, and 150.250 to ensure that the
same standards would apply to
fiduciary custody accounts. This would
provide a single consistent standard for
safeguarding client assets and clarify
expectations for custody of both
fiduciary and non-fiduciary account
assets.

The OCC notes that an OCC custody
rule for national banks and Federal
savings associations would complement

17 The OCC has issued substantial guidance
regarding non-fiduciary custody activity. See the
“Custody Services” (Jan. 2002), “Asset Management
Operations and Controls” (Jan. 2011), “Unique and
Hard-to-Value Assets” (August 2012), ‘Retirement
Plan Products and Services” (Feb. 2014), and
“Conlflicts of Interest” (Jan. 2015) booklets of the
Comptroller’s Handbook, and OCC Bulletin 2013-
29, “Third-Party Relationships—Risk Management
Guidance” (Oct. 30, 2013). The OCC made its
guidance on asset management operations and
controls applicable to Federal savings associations
on January 6, 2012 (see OCC Bulletin 2012—-2) and
its guidance on custody services applicable to
Federal savings associations on May 17, 2012 (see
OCC Bulletin 2012-15).

18 ]d.

the applicable regulations of other
regulators related to the custody of
client assets. Specifically, the Securities
and Exchange Commission and the
Commodity Futures Trading
Commission have issued regulations
related to the custody of client assets by
their regulated entities,'® and the
Internal Revenue Service has issued
rules applicable to the custody of
Individual Retirement Accounts.20
Furthermore, U.S. Department of the
Treasury regulations 21 set forth specific
requirements for banks and savings
associations that hold government
securities in a custodial capacity,
Freddie Mac and Fannie Mae impose
specific requirements to be included in
document custody agreements,22 and
the National Association of Insurance
Commissioners has adopted a model act
that addresses custody and the holding
and transferring of an insurance
company’s securities.?3 Various States
also have adopted custody requirements
for insurance companies and investment
advisers operating in their
jurisdictions.24 In addition, foreign
jurisdictions, including the United

19 See 17 CFR 275.206(4)-2 (Custody of funds or
securities of clients by investment advisers); 17 CFR
270.17f-1 (Custody of securities with members of
national securities exchanges); 17 CFR 270.17{-2
(Custody of investments by registered management
investment company); 17 CFR 270.17f-4 (Custody
of investment company assets with a securities
deposit); 17 CFR 270.17f-5 (Custody of investment
company assets outside the United States); 17 CFR
270.17f-6 (Custody of investment company assets
with Futures Commission Merchants and
Commodity Clearing Organizations); and 17 CFR
270.17f-7 (Custody of investment company assets
with a foreign securities depository).

20 See 26 CFR 1.408-2(d).

2117 CFR 450 (Custodial Holding of Government
Securities by Depository Institutions).

22 See Freddie Mac Document Custody
Procedures Handbook (August 2015), http://
www.freddiemac.com/cim/pdf/EntireManual.pdf
and Fannie Mae Requirements for Document
Custodians (Version 12.0, April 2018), https://
www.fanniemae.com/content/eligibility
information/document-custodians-
requirements.pdf.

23 See Nat’l Ass’n of Ins. Comm’rs, Model Act on
Custodial Agreements and the Use of Clearing
Corporations, MDL—295 (2008), https://
www.naic.org/prod_serv_model_laws.htm.

24 Regarding State custody requirements for
insurance companies, see, e.g., Fla. Admin. Code
Ann. r. 690-143.042 (2017) (Custody Agreements;
Requirements); Tenn. Comp. R. & Regs. 0780-01—
46 (2013) (Regulations on Custodial Agreements
and the Use of Clearing Corporations); Wyoming
Administration Rules—Insurance Department—
General Agency, Board of Commission Rules,
Chapter 57 (2017) (Regulation on Custodial
Agreements and the Use of Clearing Corporations).
Regarding State custody requirements for
investment advisers, see. e.g., Mass. Regs. Code tit.
950, § 12.205(5) (2014) (Discretion and Custody
Requirements); 10 Pa. Code § 404.014 (2018)
(Custody Requirements for Investment Advisers);
Wash. Admin. Code § 460-24A—105 to 460—24A—
108 (2019) (Custody Requirements for Investment
Advisers).
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Kingdom and the European Union, have
adopted specific regulatory
requirements covering custody
activities, many of which were
strengthened in the wake of the 2008
financial crisis.25 In general, these
regulatory requirements impose certain
minimum safekeeping and segregation
requirements on a regulated entity for
the custody of client assets. The
objective of these requirements is to
safeguard the assets of clients, with
bank custodians playing a key role in
this process. Some of these
requirements may directly or indirectly
apply to accounts for which a national
bank or Federal savings association is
custodian. The OCC believes a well-
defined regulatory framework for
national bank and Federal savings
association custody activities would
codify the expectations of other
regulators that bank custodians
safeguard the client assets of the entities
that they regulate in a safe and sound
manner.

Possible Regulatory Revisions

An OCC rule governing the non-
fiduciary custody activities of national
banks and Federal savings associations
would be based on the following core
elements of sound risk management,
consistent with OCC guidance: (1)
Separation and safeguarding of
custodial assets; (2) due diligence in
selection and ongoing oversight of sub-
custodians; 26 (3) disclosure in custodial
contracts and agreements of the
custodian’s duties and responsibilities;

25 See, e.g., Financial Conduct Authority, FCA
Handbook, Cass § 6 (custody rules) (UK), https://
www.handbook.fca.org.uk/handbook/CASS/6/
Pview=chapter; Directive 2011/61/EU of the
European Parliament and of the Gouncil of 8 June
2001 on Alternative Investment Fund Managers and
amending Directives 2003/41/EC and 2009/65/EC
and Regulations (EC) No 1060/2009 and (EU) No
1095/2010 Text with EEA relevance, 2011 O.]. (L
174), 1-73, https://eur-lex.europa.eu/eli/dir/2011/
61/0j; Directive 2014/91/EU of the European
Parliament and of the Council of 23 July 2014
amending Directive 2009/65/EC on the coordination
of laws, regulations, and administrative provisions
relating to undertakings for collective investment in
transferable securities (UCITS) as regards depositary
functions, remuneration policies, and sanctions.
2014 OJ (L257), 186-213, https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex%3A32014L0091.

26 Sub-custodians are third party entities that
provide custody services to national banks or
Federal savings associations, pursuant to a written
agreement, with respect to custody assets for which
the bank or savings association is custodian. For
example, bank or savings association custodians
that are not members of a central securities
depository often engage financial institutions that
are members as their agents or sub-custodians. Bank
and savings association custodians also use sub-
custodians known as global custodians to facilitate
securities transactions in other countries. The
global custodian provides access to central
securities depositories in those countries either
through its local offices or by engaging a local sub-
custodian.

and (4) effective policies, procedures,
and internal controls.2” These core
elements focus on protecting client
assets from loss due to physical damage,
fraud, inaccurate or improper
accounting, or bankruptcy or insolvency
of a custodian or its sub-custodian, and
enhance the safety and soundness of the
national bank or Federal savings
association engaged in custody activities
or services. A rule including these core
elements would codify safeguards to
protect client assets, including imposing
risk management standards on banks
and savings associations that use sub-
custodians.

Request for Comments

The OCC invites comment on all
aspects of a potential non-fiduciary
custody rule. In particular, the OCC is
interested in whether a custody rule
would help clarify the role of a national
bank or Federal savings association
acting as a non-fiduciary custodian;
whether the potential elements of such
arule, as outlined in this ANPR, are
appropriate; and whether the OCC
should consider additional elements.

In particular, the OCC invites
comment on potential provisions that
would implement the core elements of
a custody rule. Specifically, should an
OCC rule direct national banks and
Federal savings associations to:

e Implement and maintain effective
internal controls to safeguard both
physical and book-entry assets held in
custody accounts by the national bank
or Federal savings association?

¢ Implement and maintain adequate
safeguards and controls when custody
account assets are maintained off-
premises?

e Maintain custody assets separate
from the bank’s or savings association’s
assets, as currently required in 12 CFR
9.13 and 150.250 for custody of
fiduciary assets?

¢ Maintain the custody assets of each
account separate from all other accounts
or maintain records that identify the
custody assets as the property of each
particular account, as currently required
in 12 CFR 9.8, 9.13, 150.250, and
150.410 through 150.430 for custody of
fiduciary assets?

¢ Periodically verify the amount and
location of custody assets held
physically by comparing the bank’s or
savings association’s books and records
of custody assets to the physical assets
in their possession?

¢ Periodically compare custody assets
held in book-entry form or off-premises
by comparing the bank’s or savings
association’s books and records of

27 Comptroller’s Handbook, supra, note 17.

custody assets to the books and records
of the book-entry issuer, sub-custodian,
or central securities depository?

¢ Place custody assets in the joint
custody or control of no fewer than two
officers or employees, which would be
consistent with the current requirement
in 12 CFR 9.13 and 150.2307

e Undertake effective due diligence
by performing an in-depth assessment of
a sub-custodian’s ability to perform the
activity in compliance with all
applicable laws and regulations prior to
depositing custodial funds with the sub-
custodian, and perform ongoing
periodic monitoring of the sub-
custodian? 28

¢ Adopt and follow written policies
and procedures to ensure that custody
services are provided in accordance
with custody agreements and in
compliance with the custody regulation
and applicable law, similar to the
requirements of 12 CFR 9.5 and 150.140,
respectively, for national banks and
Federal savings associations exercising
fiduciary powers?

The OCC also invites comments on
whether a custody rule should include
any specific requirements for custodial
agreements. Specifically, should an
agreement:

¢ Clearly define the custodian’s
duties and responsibilities, and include
a full and accurate disclosure of fees
and pricing, as well as provisions
detailing the relationship between the
client as principal and the custodian as
agent?

¢ Disclose whether the bank or
savings association is acting in any
other capacity with respect to services
ancillary to the custody relationship,
e.g. principal capacity for foreign
exchange trades or depository for cash?

¢ Include adequate disclosures, when
applicable, to make clear that the
national bank or Federal savings
association custodian is not acting in a
fiduciary capacity?

In addition to comments on specific
components of an OCC rule, the OCC
invites comment on the following
issues:

e Should the OCC update the
fiduciary standards of 12 CFR 9.13,
150.230, 150.240, and 150.250 to be
consistent with any non-fiduciary
account standards that the OCC may
adopt?

¢ Do any of the standards mentioned
above conflict with any other Federal
requirements applicable to national
banks and Federal savings associations
or regulated entities that use bank
custody services?

28 See OCC Bulletin 2013-29, “Third-Party
Relationships—Risk Management Guidance” (Oct.
30, 2013).
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e Should the OCC limit the types of
entities that a national bank or Federal
savings association may use as a sub-
custodian or limit the type of sub-
custodian for specific types of accounts?
For example, the Internal Revenue
Service limits which entities may act as
custodians for Individual Retirement
Accounts.29 If the OCC imposes a limit,
what types of accounts should be
subject to the limitation and why?

e What type of retail or commercial
custody and safe keeping activities
should an OCC non-fiduciary custody
rule exclude, if any, and why?

Finally, the OCC invites comment on
whether any of the possible provisions
listed above would be overly
burdensome, especially for community
institutions, and if so, whether there are
approaches that would address the same
issues in a less burdensome way. The
OCC also invites comment from clients
of national bank and Federal savings
association custodians on the
appropriateness of these suggested
provisions and whether the OCC should
consider additional provisions to
safeguard custody assets.

Dated: April 23, 2019.
Joseph M. Otting,
Comptroller of the Currency.
[FR Doc. 2019-08505 Filed 4-26—19; 8:45 am]
BILLING CODE 4810-33-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1005

[Docket No.: CFPB-2019-0018]

Request for Information Regarding

Potential Regulatory Changes to the
Remittance Rule

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Request for information.

SUMMARY: The Electronic Fund
Transfers Act (EFTA), as amended by
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act), establishes certain protections for
consumers sending international money
transfers, or remittance transfers. The
Bureau of Consumer Financial
Protection’s (Bureau) remittance rules
(Remittance Rule or Rule) implement
these protections. This document seeks
information and evidence that may
inform possible changes to the Rule that
would not eliminate, but would mitigate
the effects of the expiration of a
statutory exception for certain financial

29 See 26 CFR 1.408-2.

institutions. EFTA expressly limits the
length of the temporary exception to
July 21, 2020 and does not authorize the
Bureau to extend this term. Therefore,
the exception will expire on July 21,
2020 unless Congress changes the law.
In addition, the Bureau seeks
information and evidence related to the
scope of coverage of the Rule, including
whether to change a safe harbor
threshold in the Rule that determines
whether a person makes remittance
transfers in the normal course of its
business, and whether an exception for
small financial institutions may be
appropriate.

DATES: Comments must be received on
or before June 28, 2019.

ADDRESSES: You may submit responsive
information and other comments,
identified by Docket No. CFPB-2019-
0018, by any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Email: 2019-RFI-RemittanceRule@
cfpb.gov. Include Docket No. CFPB—
2019-0018 in the subject line of the
message.

e Mail: Comment Intake, Bureau of
Consumer Financial Protection, 1700 G
St. NW, Washington, DC 20552.

o Hand Delivery/Courier: Comment
Intake, Bureau of Consumer Financial
Protection, 1700 G Street NW,
Washington, DC 20552.

Instructions: Please note the number
associated with any question to which
you are responding at the top of each
response. You are not required to
answer all questions to receive
consideration of your comments. The
Bureau encourages the early submission
of comments. All submissions must
include the document title and docket
number. Because paper mail in the
Washington, DC area and at the Bureau
is subject to delay, commenters are
encouraged to submit comments
electronically. In general, all comments
received will be posted without change
to http://www.regulations.gov. In
addition, comments will be available for
public inspection and copying at 1700
G St. NW, Washington, DC 20552, on
official business days between the hours
of 10 a.m. and 5 p.m. Eastern Standard
Time. You can make an appointment to
inspect the documents by telephoning
(202) 435-7275.

All submissions, including
attachments and other supporting
materials, will become part of the public
record and subject to public disclosure.
Please do not include in your
submissions sensitive personal
information, such as account numbers
or Social Security numbers, or names of

other individuals, or other information
that you would not ordinarily make
public, such as trade secrets or
confidential commercial information.
Submissions will not be edited to
remove any identifying or contact
information, or other information that
you would not ordinarily make public.
If you wish to submit trade secret or
confidential commercial information,
please contact the individuals listed in
the FOR FURTHER INFORMATION CONTACT
section below. Information submitted to
the Bureau will be treated in accordance
with the Bureau’s Rule on the
Disclosure of Records and Information,
12 CFR part 1070 et seq.

FOR FURTHER INFORMATION CONTACT: Jane
Raso, Senior Counsel; Yaritza Velez,
Counsel; Office of Regulations, at (202)
435-7309. If you require this document
in alternative electronic format, please
contact CFPB_Accessibility.cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Consumers in the United States send
“remittance transfers”” 1 in the billions
of dollars to recipients in foreign
countries each year. The funds that
consumers send abroad are commonly
referred to as remittances, and
consumers send remittances (often for a
fee) in a variety of ways, including by
using banks, credit unions, or money
services businesses (MSBs). The term
“remittance transfers’ is sometimes
limited to describing consumer-to-
consumer transfers of small amounts of
money, often made by immigrants
supporting friends and relatives in other
countries. But “remittance transfers”
may also include payments of larger
dollar amounts to pay, for instance,
bills, tuition, or other expenses.

Prior to the Dodd-Frank Act,
remittance transfers fell largely outside
of the scope of Federal consumer
protection laws. Section 1073 of the
Dodd-Frank Act amended EFTA by
adding a new section 919 to EFTA to
create a comprehensive system for
consumer protection for remittance
transfers sent by consumers in the
United States to individuals and
businesses in foreign countries.2 EFTA
applies broadly in terms of the types of
“remittance transfers” it covers and
persons and financial institutions
subject to it. EFTA section 919(g)(2)
defines “remittance transfer” as the
electronic transfer of funds by a sender
in any State to designated recipients
located in foreign countries that are

1The definition of “remittance transfer”” in the
Remittance Rule is described below.

215 U.S.C. 1693 et seq. EFTA section 919 is
codified at 16930-1.


mailto:2019-RFI-RemittanceRule@cfpb.gov
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initiated by a remittance transfer
provider; only small dollar transactions
are excluded from this definition.3
EFTA section 919(g)(3) defines
“remittance transfer provider” to be a
person or financial institution providing
remittance transfers in the “normal
course of its business.” The Rule
provides that whether a person
conducts transfers in the “normal
course of business” generally depends
on the “facts and circumstances.” ¢
However, the Rule also contains a safe
harbor whereby a person that provides
100 or fewer remittance transfers in the
previous and current calendar years
would be deemed not to meet the
normal course of business definition,
and therefore be outside of the Rule’s
coverage.5 As noted above, remittance
transfer services may be provided by
banks, credit unions, and MSBs. In its
recent assessment of the Remittance
Rule, the Bureau found that in 2017,
MSBs conducted 95.6 percent of all
remittance transfers, banks made up 4.2
percent of remittance transfers, and
credit unions conducted 0.2 percent of
remittance transfers.® Note that, because
the average transfer size for banks is
much larger than for MSBs, banks share
of dollars transferred is greater than
their share of number of transfers
made.”

An important requirement established
by EFTA section 919 is that remittance
transfer providers generally must
disclose (both prior to and at the time
the consumer pays for the transfer) the
actual exchange rate and the amount to
be received by the recipient of a
remittance transfer.8 EFTA provides two
exceptions to this general disclosure

315 U.S.C. 16930-1(g)(2). As adopted in the
Remittance Rule, the term “remittance transfer”
means: “[The] electronic transfer of funds requested
by a sender to a designated recipient that is sent by
a remittance transfer provider. The term applies
regardless of whether the sender holds an account
with the remittance transfer provider, and
regardless of whether the transaction is also an
electronic fund transfer, as defined in [subpart A of
Regulation E].” The Rule’s definition specifically
excludes the following transfers: (1) Transfer
amounts of $15 or less; and (2) certain securities
and commodities transfers. 12 CFR 1005.30(e).

4 Comment 30(f)(2)-i.

512 CFR 1005.30(f)(2)(i).

6 Bureau of Consumer Fin. Prot., Remittance Rule
Assessment Report, at 4 (2018) (hereinafter
Assessment Report), available at https://
www.consumerfinance.gov/documents/6963/bcfp_
remittance-rule-assessment_report.pdf. Section
1022(d) of the Dodd-Frank Act requires the Bureau
to conduct an assessment of each of its significant
rules and orders and to publish a report of each
assessment within five years of the effective date of
the rule or order.

7 Assessment Report, at 63—64.

815 U.S.C. 16930—1(a)(1) and (2).

requirement, a “temporary’’ exception
and a “permanent” exception.?

Remittance transfer providers qualify
for the temporary exception in EFTA
section 919 if: (i) They are an insured
depository institution or insured credit
union (collectively, “insured
institutions”) that makes a transfer from
an account that the sender holds with
them; and (ii) they are unable to know,
for reasons beyond their control, the
amount of currency that will be made
available to the designated recipient. If
these conditions are met, EFTA’s
temporary exception provides that these
institutions need not disclose the
amount of currency that will be received
by the recipient but rather may disclose
‘““a reasonably accurate estimate of the
foreign currency to be received.” 10
Specifically, under the Rule, insured
institutions may disclose estimates 1* of
the exchange rate (as applicable),12
certain third-party fees defined in the
Rule as “covered third-party fees,” 13 the
total amount that will be transferred to
the recipient inclusive of covered third-
party fees,# and the amount that will be
received by the recipient (after
deducting covered third-party fees).15
This exception from disclosing actual
amounts is temporary because EFTA
provides a one-time ability for the
Bureau to extend the exception up to
five years from the enactment of the
Dodd-Frank Act, or until July 21, 2020,
if the Bureau determined that the
expiration of the exception would
negatively affect the ability of insured
institutions to send remittances to
foreign countries. As EFTA section 919
expressly limits the length of the
temporary exception to the term
specified therein, and does not provide
the Bureau the authority to extend this
term beyond July 21, 2020, or make it
permanent, the temporary exception
will expire on July 21, 2020.

The Bureau implemented EFTA
section 919 (including the temporary

9EFTA section 919(c) permits the Bureau to
except remittance transfer providers from having to
provide actual amounts for transfers to certain
nations if the Bureau determines that a recipient
country does not legally allow, or the method by
which transactions are made in the recipient
country do not allow, a remittance transfer provider
to know the amount of currency that will be
received by the designated recipient. 15 U.S.C.
16930-1(c). Unlike the temporary exception, this
exception may be used by any remittance transfer
provider sending to a country that meets the
relevant conditions, not just insured institutions.
Also unlike the temporary exception, this exception
has no sunset date and therefore is permanent.

1015 U.S.C. 16930-1(a)(4).

1112 CFR 1005.32(c).

1212 CFR 1005.31(b)(1)(iv).

1312 CFR 1005.31(b)(1)(vi).

1412 CFR 1005.31(b)(1)(v).

1512 CFR 1005.31(b)(1)(vii).

b)
b)
b)

exception) through its remittance rule
issued in 2012 which, as amended,
became effective on October 28, 2013.16
As noted above, the Bureau conducted
an assessment of its remittance rules as
effective as of November 2014 and in
late 2018 published a report of its
assessment. As discussed below, the
Assessment Report provided insights
into the effectiveness of the Rule and its
provisions, including the temporary
exception. In this RFI, the Bureau is
seeking information on the expiration of
the temporary exception on July 21,
2020, and potential options to mitigate
the impact of the expiration. Based on
comments and other feedback from
various remittance transfer providers
and their trade associations, as well as
its own analysis, the Bureau is
concerned about the potential negative
effects of the expiration of the
temporary exception.1? The Bureau is
also seeking information on possible
changes to the current safe harbor
threshold in the Rule’s “normal course
of business” definition 18 and whether
an exception for “small financial
institutions” in the Rule may be
appropriate. The Bureau is concerned
about the Rule’s effects on certain
remittance transfer providers that
account for a small number of
remittance transfers overall but
nonetheless fall within the Rule’s
coverage because the number of
remittance transfers they provide exceed

1677 FR 6194 (Feb. 7, 2012); as amended on 77
FR 40459 (July 10, 2012); 77 FR 50243 (Aug. 20,
2012); 78 FR 6025 (Jan. 29, 2013); 78 FR 30661 (May
22,2013); and 78 FR 49365 (Aug. 14, 2013).

17 The Bureau received approximately 40
comments on the Remittance Rule in response to a
RFI it issued in 2017 in connection with the
Assessment Report. Assessment Report, at 149. The
Bureau also received approximately 34 comments
on the Remittance Rule from two RFIs it issued in
2018. One of the 2018 RFIs concerns whether the
Bureau should amend any rules it has issued since
its creation or exercise new rulemaking authorities
provided for by the Dodd-Frank Act. See Bureau of
Consumer Fin. Prot., Request for Information
Regarding the Bureau’s Adopted Regulations and
New Rulemaking Authorities (2018), available at
https://files.consumerfinance.gov/f/documents/
cfpb_rfi_adopted-regulations 032018.pdf. The other
2018 RFI concerns whether the Bureau should
amend rules or exercise the rulemaking authorities
that it inherited from other Federal government
agencies. See Bureau of Gonsumer Fin. Prot.,
Request for Information Regarding the Bureau’s
Inherited Regulations and Inherited Rulemaking
Authorities (2018), available at https://
files.consumerfinance.gov/f/documents/cfpb_rfi_
inherited-regulations _032018.pdyf.

18 As discussed above, the phrase “normal course
of business” in the definition of “remittance
transfer provider”” determines whether a person
providing remittance transfers is covered by the
Rule. Also as discussed, the Rule contains a safe
harbor that clarifies that certain persons do not
provide transfers in the “normal course of
business” because the number of transfers they
provide is below 100 transfers a year in the
previous and current calendar years.


https://www.consumerfinance.gov/documents/6963/bcfp_remittance-rule-assessment_report.pdf
https://www.consumerfinance.gov/documents/6963/bcfp_remittance-rule-assessment_report.pdf
https://www.consumerfinance.gov/documents/6963/bcfp_remittance-rule-assessment_report.pdf
https://files.consumerfinance.gov/f/documents/cfpb_rfi_inherited-regulations_032018.pdf
https://files.consumerfinance.gov/f/documents/cfpb_rfi_inherited-regulations_032018.pdf
https://files.consumerfinance.gov/f/documents/cfpb_rfi_inherited-regulations_032018.pdf
https://files.consumerfinance.gov/f/documents/cfpb_rfi_adopted-regulations_032018.pdf
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100 transfers a year, and thus, are not
able to use the current safe harbor for
“normal course of business.”

The Bureau has received a number of
other suggestions for changes to the
Remittance Rule to improve its
effectiveness in helping consumers or
reduce the burden it may impose.
However, in light of the time sensitivity
of the expiration of the temporary
exception, this RFI is limited to seeking
information on the two issues described
above.

II. Expiration of the Temporary
Exception

A. Potential Challenges in Disclosing
Actual Amounts

There are a variety of methods used
to send remittance transfers. Generally,
these methods involve either a closed
network payment system or an open
network payment system, although
hybrids between open and closed
payment systems also exist. In a “‘closed
network” payment system, the
remittance transfer provider exerts a
high degree of end-to-end control over
a transfer. Although there are many
ways a closed network payment system
might be structured, the level of control
such a system affords the remittance
transfer provider means, among other
things, that the provider could disclose
precise and reliable information about
the terms and costs of transfers (e.g.,
fees and exchange rate) before the
sender pays for the transfer. Closed
network payment systems are relied on
by most MSBs that provide remittance
transfer services.

The other major type of system,
typically referred to as an “open
network” payment system, is one in
which no one entity necessarily exerts
end-to-end control over a remittance
transfer. Open network payment
systems are primarily utilized by banks
and credit unions, and include the
system by which consumers send wire
transfers 19 or other transfers from their
deposit accounts to overseas recipients.
The predominant open network
payment system model is the
correspondent banking network.20 The

1979 FR 55970, 55971 (Sept. 18, 2014) (“The most
common form of an open payment network
remittance transfer is a wire transfer, an
electronically transmitted order that directs a
receiving institution to deposit funds into an
identified beneficiary’s account.”).

20 Generally speaking, a correspondent banking
network is made up of individual correspondent
banking relationships, which describe arrangements
under which one bank (correspondent) holds
deposits owned by other banks (respondents) and
provides payment and other services to those
respondent banks. See, e.g., Bank for International
Settlements, Correspondent Banking, at 9 (2016),

correspondent banking system lacks a
single, central operator, which
distinguishes it from closed network
payment systems. Instead, the
correspondent banking network is a
decentralized network of banking
relationships between the world’s tens
of thousands of banks and credit unions.
Most institutions only maintain
relationships with a relatively small
number of correspondent banks, but
could nonetheless reach a wide number
of recipient financial institutions
worldwide even if the institution does
not have control over, or a relationship
with, all of the participants in
transmitting a remittance transfer.
Because a sending institution does not
necessarily have a relationship with, or
control over, all the participants in
transmitting a remittance transfer in an
open network payment system, a
sending institution using an open
network payment system may face
greater difficulty in determining and
disclosing the exact amounts required
by the Rule, compared to remittance
transfer providers operating within a
closed network payment system. For
example, with respect to fees charged by
intermediary institutions, absent a
correspondent banking relationship or
other arrangement with an intermediary
institution in the transmittal chain, a
sending institution may not know with
certainty the amount of fees that
institution may impose on the
remittance transfer. Likewise, if the
sending institution does not conduct
any necessary currency exchange, any
institution through which the funds
pass could potentially perform the
currency exchange before the recipient’s
institution deposits the funds into the
recipient’s account. Again, absent a
correspondent banking or other
arrangement with the institution that
performs the currency exchange, the
sending institution may not know the
applicable exchange rate with certainty.
New market entrants may employ
business models that make it easier for
them to determine actual amounts. In
recent years, new types of remittance
transfer providers, and other businesses
that are not traditional MSBs or
financial institutions, have entered the
market. Their business models and
product offerings may eventually
provide greater transparency and
certainty over the terms and cost of a
remittance transfer. For example, new
remittance transfer providers that have
entered the market have adopted
variations of the closed payment
network system, and therefore, they can

available at https://www.bis.org/cpmi/publ/
d147.pdf.

disclose precise and reliable
information about the terms and costs of
transfers before the sender pays for the
transfer.21

Existing market participants may also
be engaged in creating new ways of
facilitating cross-border transfers with
enhanced transparency and certainty
over certain terms and costs of
remittance transfers. The Society for
Worldwide Interbank Financial
Telecommunication (SWIFT)’s “global
payments innovation” (gpi) tracking
product is one such example. SWIFT
provides messaging services that
support a large share of all cross-border
interbank payments conducted via open
network payment systems. The gpi
tracking product could potentially bring
greater transparency and certainty over
payment terms to open network
payment transfers because it allows
financial institutions to track the fees
charged and the exchange rates applied
to a payment along its transmittal route.
The product, however, has not been
adopted by all SWIFT members. But in
October 2018, SWIFT released a version
of gpi that provides all banks on the
SWIFT network the ability to see and
track their payments, intending to
expand gpi adoption.22

B. Bureau Action Related to the
Temporary Exception

As discussed above, EFTA section 919
provides that the temporary exception
shall expire five years after the
enactment of the Dodd-Frank Act (i.e.,
July 21, 2015). It authorizes the Bureau
to extend the exception—but for no
more than an additional five years—if
the Bureau determined that the
expiration “would negatively affect the
ability of [covered insured institutions]

. . to send remittances to locations in
foreign countries.” 23 In 2014, following
a notice-and-comment rulemaking
process, the Bureau made that
determination and extended the
temporary exception to July 21, 2020.24
The temporary exception will expire on
July 21, 2020. EFTA section 919
expressly limits the length of the
temporary exception to the term
specified therein and does not provide
the Bureau authority to extend this term

211n addition to making it easier to determine
actual amounts, these new business models may
increase consumer choice by providing them with
alternatives to traditional MSBs and financial
institutions, such as higher limits on a transfer’s
transaction size to compete with transfers provided
by financial institutions.

22 See Press Release, SWIFT, SWIFT rolls out gpi
tracker for all as usage soars (Oct. 23, 2018), https://
www.swift.com/news-events/press-releases/swift-
rolls-out-gpi-tracker-for-all-as-usage-soars.

2315 U.S.C. 16930-1(a)(4)(B).

2479 FR 55970 (Sept. 18, 2014).


https://www.swift.com/news-events/press-releases/swift-rolls-out-gpi-tracker-for-all-as-usage-soars
https://www.swift.com/news-events/press-releases/swift-rolls-out-gpi-tracker-for-all-as-usage-soars
https://www.swift.com/news-events/press-releases/swift-rolls-out-gpi-tracker-for-all-as-usage-soars
https://www.bis.org/cpmi/publ/d147.pdf
https://www.bis.org/cpmi/publ/d147.pdf

17974

Federal Register/Vol. 84, No. 82/Monday, April 29, 2019/Proposed Rules

beyond July 21, 2020. The Bureau,
therefore, will not be extending the
exception or making it permanent
unless Congress changes the law.

C. Assessment Findings and Additional
Analysis

Based on 2017 bank call report data,
it appears that approximately 886,000
remittance transfers (just over six
percent of total bank transfers sent in
2017 and 0.27 percent of all remittance
transfers sent in 2017) relied on the
temporary exception.2® Credit unions
are not required to report reliance on the
temporary exception on credit union
call reports, even though they may use
the exception. The Bureau conducted an
analysis in which it assumed that all of
the approximately 760,000 remittance
transfers sent by credit unions relied on
the temporary exception,26 and
determined that it would have meant
that approximately an additional 0.22
percent of all remittance transfers sent
in 2017 relied on the temporary
exception, making the total percentage
of transfers that rely on the temporary
exception approximately 0.5 percent.

The Assessment Report also found
that fewer banks relied on the temporary
exception in 2017 than in 2014, the year
banks began reporting remittance

25 Assessment Report, at 139. Bank call reports
provide data on bank reliance on the temporary
exception. Under the Rule, for purposes of
determining whether a bank or credit union may
rely on the temporary exception, an “insured
institution” means “insured depository institutions

. . as defined in section 3 of the Federal Deposit
Insurance Act (12 U.S.C. 1813), and insured credit
unions as defined in section 101 of the Federal
Credit Union Act (12 U.S.C. 1752). 12 CFR
1005.32(a)(3). But there is no similar information
for credit union reliance, as credit unions are not
required to report reliance on the temporary
exception on credit union call reports. Further,
broker-dealers may rely on the temporary exception
pursuant to a SEC no-action letter. However, the
Bureau does not have data on broker-dealers’ use
of the exception, but expects that to the extent they
are associated with banks, their reliance should
mirror that of the banks with whom they are
associated. Assessment Report, at 141.

26 The Bureau has information that suggests that
100 percent reliance on the temporary exception by
credit unions is unlikely. An industry survey the
Bureau conducted to support the assessment also
asked whether providers are relying on the
exception, and if so, whether they use it to estimate
fees, exchange rates, or both. Of the 41 banks and
credit unions that answered the question, six
respondents replied that they used the temporary
exception, similar to the proportion in the bank call
reports. Only one of the 17 credit unions that
answered the question reported using the temporary
exception. That credit union reported using it for
fees only. However, as the Assessment Report
cautioned, the survey is not statistically
representative of the market, even though the
Bureau sent the survey to a representative sample
of approximately 200 banks and credit unions, as
well as every remittance-sending MSB for which
the Bureau could find contact information.

transfer activities on their call reports.2”
The decline appears to be the result of
both fewer banks relying on the
exception for any transfers, and a
reduction in the reported percentage of
transfers for which the temporary
exception is used among the banks that
continue to rely on the exception. Based
on its analysis of 2017 call report data,
the Bureau found that only 80 banks
used the temporary exception. Among
these 80 banks, there appears to be
considerable variance in the rate of
reliance. For example, while four of the
five top remitting banks use the
exception, that reliance ranges from
approximately 0.4 percent to 27 percent
of the total number of remittance
transfers they sent.

While a substantial majority of
remittance transfers may not involve the
use of the temporary exception, the
Bureau also recognizes that a large
number of remittance transfers,
specifically, 886,000 of them in 2017,
could be affected by the expiration of
the exception, and these effects could be
particularly significant in some
countries or corridors. In these
instances, the Bureau recognizes the
value to consumers of being able to send
remittance transfers directly from their
checking account to the account of a
recipient in a foreign country through
their bank or credit union. While new
types of remittance transfer providers
and new product offerings may be
emerging that offer greater transparency
about certain terms and costs of a
remittance transfer, they may not be
able to bring such transparency to
certain corridors or specific financial
institutions, even if they become more
widely adopted in the near future.

However, the Bureau does not have
specific information as to why certain
insured institutions are able to provide
remittance transfers without relying on
the temporary exception while others
are not. The Bureau likewise does not
have specific information as to why,
among those using the temporary
exception, the rate of usage varies
widely. Lastly, although the Bureau
generally believes that institutions rely
more often on the temporary exception
to estimate fees than exchange rates, the
Bureau does not have information
related to the specific extent to which
institutions that rely on the temporary
exception are doing so to estimate fees,
exchange rates, or both.

27 Bank call report data from 2014 suggest that
around nine percent of transfers sent by banks
relied on the temporary exception. Assessment
Report, at 139.

III. Coverage of Certain Remittance
Transfer Providers

A. Persons That Do Not Provide
Remittance Transfers in the Normal
Course of Business

EFTA section 919(g)(3) defines
“remittance transfer provider” to mean
a ““person or financial institution that
provides remittance transfers for a
consumer in the normal course of its
business, whether or not the consumer
holds an account with such person or
financial institution.” 28 In its first
remittance rulemaking, finalized in
February 2012, the Bureau explained
that whether a person conducts transfers
in the “normal course of business”
depends on the facts and
circumstances.?9

To develop clearer and more
appropriately tailored standards for
determining whether providers of
remittance transfer services are
excluded from compliance with the
Rule’s requirements because they do not
provide remittance transfers in the
“normal course of business,” the Bureau
issued a concurrent proposal in
February 2012 that would have
established a safe harbor wherein a
person that provided fewer than 25
remittance transfers in the previous and
current calendar years would be deemed
not to meet the normal course of
business definition and therefore, not be
covered by the Rule and be excluded
from having to comply with the Rule’s
requirements.

The Bureau adopted the safe harbor in
August 2012, with changes. In
reviewing the information provided by
commenters, including industry
participants, and other sources in
response to the proposal, the Bureau
determined in 2012 that the appropriate
safe harbor under which a person is
deemed not to be providing remittance
transfers for a consumer in the “normal
course of its business”’—thus falling
outside of the Rule’s coverage and being
exempt from its requirements—is if the
person provided 100 or fewer
remittance transfers in the previous
calendar year and provides 100 or fewer
remittance transfers in the current
calendar year.3° In setting this threshold
at 100, the Bureau believed that the
number was high enough that persons
will not risk exceeding the safe harbor
based on the needs of just two or three
customers seeking monthly transfers
while low enough to serve as a
reasonable basis for identifying persons
who occasionally provide remittance

2815 U.S.C. 16930-1(g)(3).
2977 FR 6194, 6213 (Feb. 7, 2012).
3012 CFR 1005.30(f)(2)(i).
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transfers, but not in the normal course
of their business.31 At the same time,
the Bureau acknowledged that it did not
receive data on the overall distribution
and frequency of remittance transfers
across providers ‘“‘to support treating
any particular number of transactions as
outside the normal course of
business.” 32 When the Bureau adopted
the normal course of business safe
harbor, it also stated that the Bureau
intended to monitor the threshold over
time to better understand business
structures and potential consumer
protection concerns.33

Additionally, although the Remittance
Rule does not have a small entity
exception, the Bureau notes that EFTA
section 904(c) contains a ‘“‘small
financial institution” exception, which
permits the Bureau to modify EFTA’s
statutory requirements for such
institutions if the Bureau determines
that “such modifications are necessary
to alleviate any undue compliance
burden on small financial institutions
and such modifications are consistent
with the purpose and objective of
[EFTA].” 34 Over the years and in
comment letters responding to the RFIs
discussed above, a number of industry
commenters have suggested compliance
costs associated with the Rule caused an
increase in prices, an exodus of credit
unions from the market, and a reduction
in services offered to consumers in
order to stay within the safe harbor
threshold.3® Given this, the Bureau is
considering whether the threshold in
the normal course of business safe
harbor should be raised and whether an
exception for small financial
institutions may be appropriate.

B. Assessment Findings

The Assessment Report found that of
the banks and credit unions that offer
remittance transfers, approximately 80
percent of banks and 75 percent of
credit unions provide 100 or fewer
remittance transfers in any given year,
and accordingly are not covered by the
Rule.3¢37 With respect to market exit,
the Assessment Report found that data

3177 FR 50243, 50251 (Aug. 20, 2012).

3277 FR 50243, 50251-52 (Aug. 20, 2012).

3377 FR 50243, 50252 (Aug. 20, 2012).

3415 U.S.C. 1963b(c).

35 See e.g., Assessment Report, at 154.

36 Assessment Report, at 134.

37 While the Bureau does not have sufficiently
complete evidence to make a conclusive
determination, available evidence strongly suggests
that very few, if any, MSBs send 100 or fewer
remittances in any given year. See also 77 FR
50243, 50252 (Aug. 20, 2012) (“[The data sets
available] regarding state-licensed money
transmitters did not show that any licensees that
recorded some transaction volume also recorded
100 or fewer transfers per year nationally.”).

from the call reports were inconsistent
with the assertion that there has been a
notable decrease in credit unions
offering remittance transfers since the
Rule took effect. There is no comparable
available evidence with respect to the
number of banks offering remittance
transfers since the Rule took effect.38
Lastly, with respect to reducing the
number of transfers they make to stay
within the safe harbor threshold, the
available evidence from the Assessment
Report does not indicate that banks or
credit unions are putting a ceiling on
the number of remittance transfers they
provide to avoid making more than 100
transfers and thereby not be subject to
the Rule.

Nonetheless, the Assessment Report
also found that the Rule covers a large
number of bank and credit union
providers whose number of remittance
transfers provided exceed the safe
harbor threshold, but still account for a
relatively small number of remittance
transfers overall. Of the roughly 700
banks within the scope of the Rule,
around 400 sent fewer than 500
remittance transfers a year and some
100 sent between 500 and 1,000
remittance transfers per year from 2014
to 2017.39 Similarly, of approximately
300 credit unions that are remittance
transfer providers under the Rule,
around 200 sent fewer than 500
remittance transfers per year from 2014
to 2017 and some 50 sent between 500
and 1,000 remittance transfers per year
over the same time period.4° Further,
the Assessment Report noted the
following relationship between the asset
size of a bank or credit union and the
number of remittance transfers it
provides: The smaller the asset size of
a financial institution, the fewer total
number of remittance transfers it offers
on average.4!

Overall, remittance transfer providers
that provide relatively small numbers of
remittance transfers have fewer
transactions to produce revenues
through which to recover the fixed
compliance costs associated with the
Rule. Additionally, a number of credit
unions and banks have described how
the cost of providing remittance
transfers has gone up since the Rule
took effect. For example, a number of

38 Note that since the Rule took effect the share
of credit unions offering remittance transfers has
increased while the share of banks initially
declined but has been increasing.

39 Assessment Report, at 75-76.

40 Assessment Report, at 82-83.

41For example, banks that make more than 100
remittance transfers per year have substantially
larger asset sizes than banks that transfer 100 or
fewer. A similar relationship exists for credit
unions. Assessment Report, at 74 and 81.

them have reported that they have
contracted with a corporate credit union
or a large bank to handle their wire
transfers.42 According to these
institutions, the amounts charged by
these larger corporate entities for
transfers are higher than their costs for
wire transfers before the Rule took
effect. Accordingly, the Bureau believes
it is appropriate to seek information and
evidence regarding whether the Rule’s
current definition of “normal course of
business” is appropriate and whether
creating a “‘small financial institution”
exception in the Rule is appropriate.

IV. Request for Information

The Bureau seeks information from
the general public, including but not
necessarily limited to consumer groups,
individual consumers, banks and credit
unions, broker-dealers, MSBs, and other
businesses that offer remittance transfer
services.

A. Questions Related to the Expiration
of the Temporary Exception

Based on comments responding to the
Bureau’s RFIs on the Assessment Report
and its adopted and inherited
regulations, outreach the Bureau has
done, and the Bureau’s internal
analysis, the Bureau recognizes that the
expiration of the temporary exception
could have negative consequences if
insured institutions that rely on the
exception respond to its expiration by
reducing or curtailing services to certain
destinations. The Bureau believes that
any disruption will be small in terms of
the overall remittance transfer market,
but recognizes that a large number of
transfers are currently made using the
exception and that to the extent that the
temporary exception’s expiration causes
disruption, it may impact open network
transfers, particularly wire transfers,
which could restrict consumer choices.
Additionally, consumers may not have
readily-available substitutes should
insured institutions that rely on the
temporary exception decide to respond
by reducing or curtailing service.

In particular, the Bureau is interested
in whether reliance on the temporary
exception is necessary for certain
countries or destinations in certain
countries (collectively, “specific
destinations”) due to some
characteristic or characteristics specific
to that destination. For example, the
Bureau has been told that there are
currencies for which a fixed exchange

42 The Bureau also understands that service
providers can include nonbanks that offer
specialized international fund transfer services,
which in turn may rely on other entities to generate
the information required on the disclosures, such as
lifting fees and exchange rates.
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rate applicable to a remittance transfer
cannot be provided at the time a
consumer requests the transfer because
foreign laws may bar the purchase of
that currency in the United States.*3 The
Bureau is interested in learning more
information about which currencies fall
into this category. Such information
may point to a challenge for remittance
transfer providers regardless of whether
they are insured institutions. On the
other hand, if the reason for the inability
to provide accurate information for
transfers to a specific destination is due
to an insured institution’s lack of
correspondent banking or other
contractual relationships, this may be
because it is an inherent characteristic
of an open network payment system or
because there are specific reasons that
the establishment of correspondent
banking or contractual relationships to
such destinations infeasible. Lastly, the
Bureau is interested in learning more
about the specific impacts of the
expiration of the temporary exception
on smaller financial institutions.

The information requested will enable
the Bureau to evaluate possible changes
to the Rule to mitigate (but not
eliminate) the effects of the temporary
exception’s expiration on July 21, 2020.
The questions are as follows and are
grouped into six categories:

General Questions

1. As applicable, please describe or
list:

a. The characteristics of transactions
for which insured institutions are
relying on the temporary exception. For
example, does the dollar value of the
transfer relate to whether or not the
temporary exception will be used? Does
the type of transaction relate to whether
or not the temporary exception will be
used (e.g., wire transfer versus some
other type of open network transfer;
USD wire versus foreign currency wire)?

b. Circumstances under which
insured institutions are consistently
able to provide exact amounts. For
example, are there certain corridors for
which at least some insured institutions
can always provide exact amounts in
disclosures? Why are these institutions
able to provide exact amounts while
other remittance transfer providers
cannot?

c. Currencies for which a specific
exchange rate applicable to a remittance
transfer cannot be provided at the time
a consumer requests a remittance
transfer because foreign laws or other
obstacles bar the purchase of that
currency in the United States. What

4379 FR 55970, 55982 (Sept. 18, 2014).

factors preclude the purchase of such
currency?

d. Specific destinations for which
insured institutions cannot disclose fees
charged by third parties because of a
lack of correspondent banking or other
contractual relationships with financial
institutions in those destinations. What
factors preclude the development of
such relationships in those specific
destinations?

e. Foreign financial institutions to
which remittance transfers are directed
for which insured institutions have
found it necessary to rely on the
temporary exception because these
foreign financial institutions cannot, or
will not, provide information about the
fees they impose on a remittance
transfer. In what corridors are these
institutions found? What factors
contribute to their inability or
unwillingness to provide such
information?

f. Challenges to the further reduction
or elimination of need to provide
estimates rather than actual amounts in
disclosures.

2. Some insured institutions report
minimal or no reliance on the temporary
exception. Please describe the
characteristics and business practices of
these institutions that do not rely on the
temporary exception at all or rely on it
to a minimal extent. For example, are
these institutions generally able to send
most types of transactions to most
corridors without the need to estimate?
Are they restricting or limiting their
services in certain ways in order to
avoid relying on estimates? Do some
such institutions have few or no
customers who send transactions that
tend to entail the need to estimate?

3. For insured institutions that rely on
estimates, how do such institutions
obtain the information on which they
base estimates? How accurate do they
believe these estimates to be? Please
describe whether there are any
differences between the error rate of
remittance transfers for which the
temporary exception is not relied upon
and remittance transfers for which the
exception is relied upon. How large are
differences in absolute terms between
the estimates provided to consumers
and the actual amounts (e.g., for an
estimated fee of $3.00 is the actual fee
consumers incur $2.75, 3.05 or $3.50)7

Remaining Reliance

4. To the extent that reliance on the
temporary exception can be eliminated
or further reduced by July 21, 2020:

a. What methods (products, services,
or innovations) could insured
institutions put in place to avoid relying
on estimates by the time that the

temporary exception expires on July 21,
20207

b. What would be the cost (one-time
and ongoing) of putting those methods
in place?

5. Are there specific types of
transactions for which elimination of
reliance on the temporary exception is
not feasible for the foreseeable future? If
so, for which categories of transaction
and why (e.g., cost-prohibitive, lack of
alternative methods of transmission)?

Corridors and Other Destination Issues

6. Are there certain market “niches”
served only by insured institutions? For
example, are there types of remittance
transfer services offered by insured
institutions that are not offered by MSBs
(e.g., transactions over a certain transfer
amount)? Are there specific destinations
that insured institutions can service that
MSBs do not or cannot? Are these
destinations also niches where the
ability to estimate is necessary to
continue services? If so, why?

7. What specific destinations or other
factors that impact the ability of insured
institutions to provide precise
disclosures when sending remittance
transfers also impact MSBs that provide
remittance transfer services?

Correspondent Banking and Market
Structure

8. To the extent that small-to-midsize
insured institutions often rely on large
correspondent banks in the United
States to execute remittance transfers,
how and why do efforts made by those
large correspondent banks that reduce
their own reliance on the temporary
exception also allow smaller institutions
that use their correspondent services to
provide actual cost information?

9. To the extent an insured institution
maintains correspondent banking, or
other contractual or informal,
arrangements that reduce their reliance
on the temporary exception, what are
the possibilities (including the costs) for
that insured institution to facilitate
remittance transfers being sent by other
banks whose own arrangements do not
overlap with its arrangement?

10. Do insured institutions generally
use the same methods, systems,
partners, and vendors to execute
international commercial payments as
they use for remittance transfers? If so,
do they rely on estimation more, less, or
about the same for such commercial
transfers as they do for remittance
transfers? Do other aspects of the
patterns of reliance on estimation differ
between commercial and remittance
transfers? Do new business
arrangements, practices, or technologies
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that impact one generally impact the
other?

Countries List

11. In connection with the Remittance
Rule, the Bureau has published a safe
harbor countries list containing five
countries (Aruba, Brazil, China,
Ethiopia, and Libya) where the laws of
those countries do not permit the
determination of exact amounts at the
time the pre-payment disclosure must
be provided. What other countries, if
any, should be added to this list because
their laws do not permit the
determination of exact amounts at the
time the pre-payment disclosure must
be provided? Please describe how the
relevant laws prevent such
determination. Are these countries for
which remittance transfer services are
not currently being provided, or where
providers are relying on estimates?

Miscellaneous

12. Is there any other information that
will help inform the Bureau as it
considers whether to mitigate the
impact of the expiration of the
temporary exception on July 21, 20207

B. Questions Related to Coverage of
Certain Remittance Transfer Providers

As discussed above, the Bureau is
interested in obtaining information and
evidence to determine whether to
address coverage of certain remittance
transfer providers that provide
remittance transfers “in the normal
course of business” even though they
account for a relatively small number of
transfers overall. Also as discussed
above, the Bureau found that the smaller
the asset size of a financial institution,
the fewer total number of remittance
transfers it provides on average.
Accordingly, the Bureau seeks
information on the following:

13. For remittance transfer providers
that provide more than 100 remittance
transfers per year but account for a
relatively small number of remittance
transfers overall, ¢ what are the
economics of offering remittance
transfers? For example:

a. What are the fixed costs and
variable costs (e.g., how costly is it to
send the 201st transfer compared to the
200th?) of offering remittance transfers
in compliance with the Rule?

b. Has it become necessary for these
remittance transfer providers to contract

44 For example, in 2017, banks that provided
more than 100 but fewer than 1,001 remittance
transfers accounted for less than 0.063 percent of
the total remittance transfers that year. In the same
year, credit unions that provided more than 100 but
fewer than 1,001 remittance transfers accounted for
less than 0.03 percent of total remittance transfers.

with a service provider to provide or
support all or a portion of their
remittance transfers covered by the
Rule? If so, what aspects of the Rule
require contracting with a service
provider?

c. For these remittance transfer
providers that contract with a service
provider to provide remittance transfers,
what are the per-transfer costs charged
by the service provider?

d. How does anticipated volume
factor into the decision to provide
remittance transfer services?

e. Please describe whether and how
the Rule’s costs are being passed on to
consumers (directly, indirectly, or both).

f. Please describe costs not related to
compliance with the Remittance Rule
(e.g., compliance with the requirements
under the Bank Secrecy Act, with
applicable State laws) that remittance
transfer providers incur in sending
transfers. Approximately how much are
these costs? How are they structured
(e.g., what portion of the cost is
attributable to fixed cost, variable cost)?

14. With respect to remittance transfer
providers that provide more than 100
remittance transfers per year but
account for a relatively small number of
transfers overall, many times per year
does the typical remittance customer
send a remittance transfer? How often
does the typical remittance customer
cancel or assert an error?

15. For how many remittance
transfers per year is it necessary to have
the equivalent of one full-time staff
member supporting a remittance
transfer provider’s remittance transfer
services? How many transfers
necessitate two “full time equivalent”
staff?

16. In addition to the total number
and frequency of remittance transfers
provided, what other factors should the
Bureau consider in determining whether
a person is providing remittance
transfers ““in the normal course of its
business”’?

17. Please describe the asset size of
financial institutions that provide more
than 100 remittance transfers per year
but account for a relatively small
number of remittance transfers overall.

18. Is there any other information that
could help inform the Bureau as it
considers the burden of the Rule on
providers that provide more than 100
remittance transfers per year but
account for a relatively small number of
remittance transfers overall?

Kathleen L. Kraninger,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2019-08455 Filed 4-26—19; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2019-0236; Notice No. 25—
19-03-SC]

Special Conditions: Boeing Model 787
Series Airplanes; Seats With Inertia
Locking Devices

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for Boeing Model 787 series
airplanes. These airplanes will have a
novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport-category
airplanes. This design feature is seats
with inertia locking devices. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: Send comments on or before
May 29, 2019.

ADDRESSES: Send comments identified
by Docket No. FAA-2019-0236 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket website, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
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signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).
Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, Cabin and Airframe
Safety Section, AIR-675, Transport
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206—-231-3209; email
shannon.lennon@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On February 14, 2019, Boeing applied
for a change to Type Certificate No.
T00021SE for seats with inertia locking
devices in Model 787 series airplanes.
The Model 787 series airplane is a twin-
engine transport-category airplane with
a maximum takeoff weight of 560,000
pounds and seating for 440 passengers.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 787
series airplanes, as changed, continue to
meet the applicable provisions of the
regulations listed in Type Certificate No.
T00021SE, or the applicable regulations
in effect on the date of application for
the change, except for earlier
amendments as agreed upon by the
FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for Boeing Model 787 series airplanes

because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, Boeing Model 787 series
airplanes must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34, and the noise-
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

Boeing Model 787 series airplanes
will incorporate the following novel or
unusual design features:

Seats with inertia locking devices
(ILD).

Discussion

Boeing has proposed to install, in
Model 787 series airplanes, Thompson
Aero Seating Ltd. passenger seats that
can be translated in the fore and aft
direction by an electrically powered
motor (actuator) that is attached to the
seat primary structure. Under typical
service-loading conditions, the motor
internal brake is able to translate the
seat and hold the seat in the translated
position. However, under the inertial
loads of emergency-landing loading
conditions specified in 14 CFR 25.562,
the motor internal brake may not be able
to maintain the seat in the required
position. The ILD is an “‘active” device
intended to control seat movement (i.e.,
a system that mechanically deploys
during an impact event) to lock the
gears of the motor assembly in place.
The ILD mechanism is activated by the
higher inertial load factors that could
occur during an emergency landing
event. Each seat place incorporates two
ILDs; one on either side of the seat pan.
Only one ILD is required to hold an
occupied seat in position during worst-
case dynamic loading specified in
§25.562.

The ILD will self-activate only in the
event of a predetermined airplane
loading condition such as that occurring
during crash or emergency landing, and
will prevent excessive seat forward
translation. A minimum level of
protection must be provided if the seat-
locking device does not deploy.

The normal means of satisfying the
structural and occupant protection
requirements of § 25.562 result in a non-
quantified, but nominally predictable,
progressive structural deformation or
reduction of injury severity for impact
conditions less than the maximum
specified by the rule. A seat using ILD
technology, however, may involve a
step change in protection for impacts
below and above that at which the ILD
activates and deploys to retain the seat
pan in place. This could result in
structural deformation or occupant
injury output being higher at an
intermediate impact condition than that
resulting from the maximum impact
condition. It is acceptable for such step-
change characteristics to exist, provided
the resulting output does not exceed the
maximum allowable criteria at any
condition at which the ILD does or does
not deploy, up to the maximum severity
pulse specified by the requirements.

The ideal triangular maximum
severity pulse is defined in Advisory
Circular (AC) 25.561-1B. For the
evaluation and testing of less-severe
pulses for purposes of assessing the
effectiveness of the ILD deployment
setting, a similar triangular pulse should
be used with acceleration, rise time, and
velocity change scaled accordingly. The
magnitude of the required pulse should
not deviate below the ideal pulse by
more than 0.5g until 1.33 t, is reached,
where t; represents the time interval
between 0 and t; on the referenced
pulse shape as shown in AC 25.561-1B.
This is an acceptable method of
compliance to the test requirements of
the special conditions.

Proposed conditions 1 through 5
address ensuring that the ILD activates
when intended in order to provide the
necessary protection of occupants. This
includes protection of a range of
occupants under various accident
conditions. Proposed conditions 6
through 10 address maintenance and
reliability of the ILD, including any
outside influences on the mechanism, to
ensure it functions as intended.

The proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
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Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 787 series airplanes. Should
Boeing apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only one novel or
unusual design feature on one model
series of airplanes. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Boeing
Model 787 series airplanes.

In addition to the requirements of
§25.562, passenger seats incorporating
inertia locking device (ILD)s must meet
the following:

1. Level of Protection Provided by
ILD—It must be demonstrated by test
that the seats and attachments, when
subject to the emergency-landing
dynamic conditions specified in
§ 25.562, and with one ILD not
deployed, do not experience structural
failure that could result in:

a. Separation of the seat from the
airplane floor.

b. Separation of any part of the seat
that could form a hazard to the seat
occupant or any other airplane
occupant.

c. Failure of the occupant restraint or
any other condition that could result in
the occupant separating from the seat.

2. Protection Provided Below and
Above the ILD Actuation Condition—If
step-change effects on occupant
protection exist for impacts below and
above that at which the ILD deploys,
tests must be performed to demonstrate
that the occupant is shown to be
protected at any condition at which the
ILD does or does not deploy, up to the
maximum severity pulse specified by
§ 25.562. Test conditions must take into
account any necessary tolerances for
deployment.

3. Protection Over a Range of Crash
Pulse Vectors—The ILD must be shown

to function as intended for all test
vectors specified in § 25.562.

4. Protection During Secondary
Impacts—The ILD activation setting
must be demonstrated to maximize the
probability of the protection being
available when needed, considering a
secondary impact that is above the
severity at which the device is intended
to deploy up to the impact loading
required by § 25.562.

5. Protection of Occupants other than
50th Percentile—Protection of
occupants for a range of stature from a
two-year-old child to a ninety-five
percentile male must be shown.

6. Inadvertent Operation—It must be
shown that any inadvertent operation of
the ILD does not affect the performance
of the device during a subsequent
emergency landing.

7. Installation Protection—It must be
shown that the ILD installation is
protected from contamination and
interference from foreign objects.

8. Reliability—The performance of the
ILD must not be altered by the effects of
wear, manufacturing tolerances, aging/
drying of lubricants, and corrosion.

9. Maintenance and Functional
Checks—The design, installation and
operation of the ILD must be such that
it is possible to functionally check the
device in place. Additionally, a
functional check method and a
maintenance check interval must be
included in the seat installer’s
instructions for continued airworthiness
(ICA) document.

10. Release Function—If a means
exists to release an inadvertently
activated ILD, the release means must
not introduce additional hidden failures
that would prevent the ILD from
functioning properly.

Issued in Des Moines, Washington, on
April 10, 2019.

Paul Siegmund,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2019-08613 Filed 4—26-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG—2019-0178]
RIN 1625-AA09

Drawbridge Operation Regulation; Fox
River, Green Bay, WI

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
authorize the Main Street Bridge, mile
1.58, the Walnut Street Bridge, mile
1.81, and the Tilleman Memorial Bridge,
mile 2.27, all over the Fox River at
Green Bay, WI to operate remotely. The
request was made by WISDOT to
operate all three bridges from the
Walnut Street Bridge. This proposed
rule will test the remote operations with
tenders onsite, and will not change the
operating schedule of the bridges.
DATES: Comments and related material
must reach the Coast Guard on or before
October 28, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0178 using Federal eRulemaking
Portal at http://www.regulations.gov.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Lee D. Soule,
Bridge Management Specialist, Ninth
Coast Guard District; telephone 216—
902-6085, email Lee.D.Soule@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

HDCCTV High Definition Closed Circuit
Television

IGLD85 International Great Lakes Datum of
1985

IRCCTV Infrared Closed Circuit Television

LWD Low Water Datum based on IGLD 85

NPRM Notice of Proposed Rulemaking
(Advance, Supplemental)

OMB Office of Management and Budget

PLC Programmable Logic Control

§ Section

U.S.C. United States Code

WI-FI Wireless Fidelity

WISDOT Wisconsin Department of
Transportation

II. Background, Purpose and Legal
Basis

Green Bay, Wisconsin, is located in
the eastern portion of the state at the
head or southwest end of Green Bay.
The Bay is oriented northeast-southwest
and is separated from Lake Michigan to
the southeast by the Door Peninsula.
Green Bay Harbor, at the mouth of Fox
River at the south end of Green Bay,
serves the cities of Green Bay, W1, and
De Pere, WI. The major commodities
handled at the port are coal, limestone,
wood pulp, cement, aggregates and
agricultural products. The dredged
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entrance channel leads generally
southwest through the shallow water in
the south end of Green Bay for about
11.5 miles to the mouth of Fox River
and thence upstream for about 7.2 miles
to a turning basin at De Pere. There are
three bascule bridges operated by
WISDOT and the City of Green Bay:
Main Street Bridge, mile 1.58, provides
120 feet horizontal and 12 feet vertical
clearance in the closed position; the
Walnut Street Bridge, mile 1.81,
provides 124 feet horizontal and 11 feet
vertical clearance in the closed position;
and the Tilleman Memorial Bridge, mile
2.27, provides 124 feet horizontal and
32 feet vertical clearance in the closed
position.

The Coast Guard is issuing this NPRM
under authority 33 U.S.C. 499.

III. Discussion of Proposed Rule

Bridge owners are required to provide
necessary drawtenders for the safe and
prompt opening of a bridge and to
respond to visual, sound, or
radiotelephone communications for
openings; unless, authorized by the U.S.
Coast Guard District Commander to
operate remotely.

This proposed rule will allow
WISDOT and the City of Green Bay to
operate all three bridges from the
Walnut Street Bridge while keeping
tenders at the Main Street and Tillman
Memorial Bridge while the public
observes and comments on the remote
operations throughout the summer.

WISDOT stated that their updated
PLC, HDCCT system and updated
communications systems have
improved the safety of bridge
operations. These systems use a
redundant closed band WI-FI network
to communicate between the bridges.
The tenders operating the three bridges
will be City of Green Bay employees
with WISDOT technical assistance.
Three distinct consoles will be used to
control the three bridges from the
Walnut Street Bridge. WISDOT stated
WI-FI security protocols are in place to
prevent unauthorized bridge operations
and there are no physical wires
connecting the control panels to any of
the bridges.

Additional IFCCTV systems are
installed on the bridges to see vessels
during limited visibility and WISDOT
intends to have extra drawtenders
available during heavy weather and
high traffic events. WISDOT installed a
public address system that allows 2-way
voice communication between vessels
and the remote tender and a remotely
operated VHF—FM Marine
Radiotelephone that monitors Channel
16.

This proposed rule will require a
tender to be physically at the bridges to
evaluate the remote operations and to
intervene if there is a failure in the
remote abilities. If remote operations are
approved and there is a discrepancy
with the remote equipment the tender
from Walnut Street can open all three
bridges manually within 30-minutes.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on these statutes and Executive
Orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the ability that vessels can
still transit the bridge and the bridge
will continue to open as required in the
current regulation.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.
While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.A above this
proposed rule would not have a
significant economic impact on any
vessel owner or operator because the
bridge will continue to open on signal.

If you think that your business,
organization, or governmental

jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
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that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f1), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule simply promulgates the operating
regulations or procedures for
drawbridges. Normally such actions are
categorically excluded from further
review, under figure 2—1, paragraph
(32)(e), of the Instruction.

A preliminary Record of
Environmental Consideration and a
Memorandum for the Record are not
required for this proposed rule. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://

www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacynotice.

Documents mentioned in this NPRM
as being available in this docket and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Amend § 117.1087 by adding
paragraph (a)(4) to read as follows:
(a] * * *

(4) The Main Street Bridge, mile 1.58,
the Walnut Street Bridge, mile 1.81, and
the Tilleman Memorial Bridge, mile

2.27, are operated remotely.
* * * * *

Dated: April 23, 2019.
N.A. Bartolotta,

Captain, U.S. Coast Guard, Commander,
Ninth Coast Guard District, Acting.

[FR Doc. 2019-08495 Filed 4-26-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0213]
RIN 1625-AA87

Security Zone; Burke Lakefront
Airport, Lake Erie, Cleveland, OH

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a security zone for navigable
waters of Lake Erie, Cleveland, OH. This
security zone is necessary to protect the
public and surrounding waterways from
terrorist acts, sabotage, or other
subversive acts, accidents, or other
causes of a similar nature. Entry of
vessels or persons into the zone is
prohibited unless specifically
authorized by the Captain of the Port
(COTP) Buffalo or a designated
representative. We invite your
comments on this proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 28, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0213 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Sean
Dolan, 716—843-9322, email D09-SMB-
SECBuffalo-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

Previously COTP Buffalo has had to
implement emergent security zones
around Burke Lakefront Airport,
Cleveland, OH whenever Senior
Government Officials or foreign
dignitaries utilized the airport for travel
into and out of Cleveland, OH. The
COTP Buffalo has determined that a
security zone is necessary to protect
certain individuals, vessels, the public,
and surrounding waterways from
terrorist acts, sabotage, or other
subversive acts, accidents, or other
causes of a similar nature.

The purpose of this rulemaking is to
ensure the safety of vessels, the public,
and the navigable waters within the
security zone before, during, and after
the arrival and departure of certain
individuals when notified. The Coast
Guard is proposing this rulemaking
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231).
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III. Discussion of Proposed Rule

The COTP is proposing to establish a
security zone that will be enforced only
upon notice of the COTP Buffalo. The
COTP Buffalo will cause notice of
enforcement of the security zone
established by this section to be made
by all appropriate means to the affected
segments of the public including
publication in the Federal Register as
practicable, in accordance with 33 CFR
165.7(a). Such means of notification
may also include, but are not limited to
Broadcast Notice to Mariners or Local
Notice to Mariners. The COTP Buffalo
will issue a Broadcast Notice to
Mariners notifying the public when
enforcement of the security zone is
established by this section is suspended.
The security zone will encompasses all
waters in Lake Erie within a line
connecting the following geographical
positions: 41°31°45” N, 081°39"20” W;
then extending Northwest to 41°32°23”
N, 081°3946” W; then extending
Southwest to 41°31°02” N, 081°42'10”
W; then extending Southwest to the
shoreline at 41°30°38” N, 081°41’53” W;
then following the shoreline back to the
point of origin.

The security zone is necessary to
protect Senior Government Officials or
foreign dignitaries. No vessel or person
would be permitted to enter the security
zone without obtaining permission from
the COTP or a designated
representative. The Captain of the Port
or his or her designated representative
may be contacted via VHF Channel 16
or at 716—843—-9525. The regulatory text
we are proposing appears at the end of
this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt

from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the need to protect
individuals, personnel, vessels, the
public, and surrounding waterways
from terrorist acts, sabotage, or other
subversive acts, accidents or other
causes of a similar nature. We conclude
that this rule will have a minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The
security zone created by this rule will be
relatively small, effective only during
the time necessary to protect
individuals, personnel, vessels, the
public, and surrounding waterways, and
is designed to minimize its impact on
navigable waters. Furthermore, the
security zone has been designed to
allow vessels to transit around it. Thus
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the security zone when
permitted by the Captain of the Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the security
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,

organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
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Security Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves establishing a security zone
that encompasses all waters in Lake Erie
within a line connecting the following
geographical positions: 41°31°45” N,
081°39°20”” W; then extending
Northwest to 41°32’23” N, 081°3946”
W; then extending Southwest to
41°31°02” N, 081°42'10” W; then
extending Southwest to the shoreline at
41°30738” N, 081°41'53” W; then
following the shoreline back to the point
of origin.. Normally such actions are
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION

CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit https://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165-REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: Authority: 46 U.S.C. 70034,
70051; 50 U.S.C. 191; 33 CFR 1.05-1, 6.04—
1, 6.04-6, and 160.5; Department of
Homeland Security Delegation No. 0170.1.
m 2. Add § 165.913 to read as follows:

§165.913 Security Zone; Burke Lakefront
Airport, Lake Erie, Cleveland, OH.

(a) Location. Burke Lakefront Airport.
This security zone includes all waters
extending from the surface to the sea
floor within approximately 200 yards
seaward from the shoreline of the Burke
Lakefront Airport and encompasses all
waters in Lake Erie within a line
connecting the following geographical
positions: 41°31’45” N, 081°39°20” W;
then extending Northwest to 41°32°23”
N, 081°39’46” W; then extending
Southwest to 41°31°02” N, 081°42’10”
W; then extending Southwest to the
shoreline at 41°30’38” N, 081°41’53” W;
then following the shoreline back to the
point of origin.

(b) Definitions. (1) Designated
representative means any Coast Guard
commissioned, warrant, or petty officers
designated by the Captain of the Port
Buffalo to monitor a security zone,
permit entry into a security zone, give
legally enforceable orders to persons or
vessels within a security zone, and take
other actions authorized by the Captain
of the Port Buffalo.

(2) Public vessel means a vessel that
is owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within this
security zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative.

(2) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port Buffalo
or a designated representative. Upon
being hailed by the U.S. Coast Guard by
siren, radio, flashing light or other
means, the operator of a vessel shall
proceed as directed.

(3) All vessels must obtain permission
from the Captain of the Port Buffalo or
a designated representative to enter,
move within or exit the security zone
established in this section when the
security zone is enforced. Vessels and
persons granted permission to enter the
security zone shall obey all lawful
orders or directions of the Captain of the
Port Buffalo or a designated
representative. While within the
security zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

(d) Notice of Enforcement or
Suspension of Enforcement. The
security zone established by this section
will be enforced only upon notice of the
Captain of the Port Buffalo. The Captain
of the Port Buffalo will cause notice of
enforcement of the security zone
established by this section to be made
by all appropriate means to the affected
segments of the public including
publication in the Federal Register as
practicable, in accordance with
§165.7(a). Such means of notification
may also include, but are not limited to
Broadcast Notice to Mariners or Local
Notice to Mariners. The Captain of the
Port Buffalo will issue a Broadcast
Notice to Mariners notifying the public
when enforcement of the security zone
established by this section is suspended.

(e) Exemption. Public vessels as
defined in paragraph (b) of this section
are exempt from the requirements in
this section.

(f) Waiver. For any vessel, the Captain
of the Port Buffalo or a designated
representative may waive any of the
requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of safety or environmental
safety.
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Dated: April 24, 2019
Kenneth E. Blair,

Commander, U.S. Coast Guard, Acting
Captain of the Port Buffalo.

[FR Doc. 2019-08577 Filed 4-26-19; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0221]
RIN 1625-AA00

Safety Zone for Fireworks Display;
Upper Potomac River, Washington, DC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary safety zone for
certain waters of the Upper Potomac
River. This action is necessary to
provide for the safety of life on these
navigable waters of the Upper Potomac
River at Washington, DC on July 4, 2019
(with alternate date of July 5, 2019)
during a fireworks display to
commemorate the July 4th holiday. This
proposed rulemaking would prohibit
persons and vessels from being in the
safety zone unless authorized by the
Captain of the Port Maryland-National
Capital Region or a designated
representative. We invite your
comments on this proposed rulemaking.
DATES: Comments and related material
must be received by the Coast Guard on
or before May 29, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0221 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Mr. Ron
Houck, Sector Maryland-National
Capital Region Waterways Management
Division, U.S. Coast Guard; telephone
410-576-2674, email Ronald.L.Houck@
uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations
CFR Code of Federal Regulations

COTP Captain of the Port
DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On March 26, 2019, the National Park
Service notified the Coast Guard that, on
behalf of the U.S., it will be conducting
a fireworks display, called a ““Salute to
America,” on July 4, 2019 at 9:09 p.m.
The public event will be hosted at the
Lincoln Memorial, and the fireworks
display will be launched from the West
Potomac Park, adjacent to the Upper
Potomac River in Washington, DC. In
previous years, the July 4th fireworks
display has launched from the Lincoln
Memorial Reflecting Pool grounds on
the National Mall, but the NPS has
decided to relocate the event to the West
Potomac Park. Relocating the annual
July 4th fireworks display from is
expected to increase public attendance.
In the event of inclement weather, the
fireworks display will be scheduled for
July 5, 2019. Hazards from the fireworks
display includes accidental discharge of
fireworks, dangerous projectiles, and
falling hot embers or other debris. The
COTP Maryland-National Capital
Region has determined that potential
hazards associated with the fireworks to
be used in this display would be a safety
concern for anyone within 1,000 feet of
the fireworks discharge site.

The purpose of this rulemaking is to
ensure the safety of vessels on the
navigable waters of the Upper Potomac
River, including the Tidal Basin, within
1,000 feet of the fireworks discharge site
before, during, and after the scheduled
event. The Coast Guard proposes this
rulemaking under authority in 46 U.S.C.
70034 (Previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP proposes to establish a
temporary safety zone in the Upper
Potomac River from 8 p.m. to 10:30 p.m.
on July 4, 2019. The safety zone would
cover all navigable waters of the Upper
Potomac River, including the Tidal
Basin, within 1,000 feet of the fireworks
discharge site at West Potomac Park in
approximate position latitude
38°53’07.1” N, longitude 077°02"49.5”
W, located at Washington, DC. The area
of the safety zone on the Upper Potomac
River is approximately 617 yards in
length and 220 yards in width. The
duration of the safety zone is intended
to ensure the safety of vessels and these
navigable waters before, during, and
after the scheduled 9:09 p.m. to 9:31
p-m. fireworks display. No vessel or
person would be permitted to enter the
safety zone without obtaining

permission from the COTP or a
designated representative. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration, and time-
of-day of the safety zone. Vessel traffic
would be able to safely transit around
this safety zone which would impact a
small designated area of the Upper
Potomac River for less than 3 hours
during the evening when vessel traffic is
normally low. Moreover, the Coast
Guard will issue a Broadcast Notice to
Mariners via VHF—-FM marine channel
16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.
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If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone lasting less than
three hours that would prohibit entry
within a portion of the Upper Potomac
River, including the Tidal Basin.
Normally such actions are categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A preliminary Record
of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05-0221 to read as
follows:

§165.T05-0221 Safety Zone for Fireworks
Display; Upper Potomac River, Washington,
DC.

(a) Location. The following area is a
safety zone: All navigable waters of the
Upper Potomac River, including the
Tidal Basin, within 1,000 feet of the
fireworks discharge site at West
Potomac Park in approximate position
latitude 38°53’07.1” N, longitude
077°02’49.5” W, located at Washington,
DC. All coordinates refer to datum NAD
1983.

(b) Definitions. As used in this
section:

(1) Captain of the Port (COTP) means
the Commander, U.S. Coast Guard
Sector Maryland-National Capital
Region.
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(2) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Maryland-National Capital Region to
assist in enforcing the safety zone
described in paragraph (a) of this
section.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.
All vessels underway within this safety
zone at the time it is activated are to
depart the zone.

(2) To seek permission to enter,
contact the COTP or the COTP’s
designated representative by telephone
at 410-576—2693 or on Marine Band
Radio VHF-FM channel 16 (156.8
MHz). The Coast Guard vessels
enforcing this section can be contacted
on Marine Band Radio VHF-FM
channel 16 (156.8 MHz).

(3) Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(d) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the safety
zone by Federal, State, and local
agencies.

(e) Enforcement period. This section
will be enforced from 8 p.m. to 10:30
p-m. on July 4, 2019, or if necessary due
to inclement weather, from 8 p.m. to
10:30 p.m. on July 5, 2019.

Dated: April 19, 2019.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2019-08549 Filed 4-26—19; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2018-0770; FRL-9992-59—
Region 6]

Withdrawal of Finding of Substantial
Inadequacy of Implementation Plan
and of Call for Texas State
Implementation Plan Revision—
Affirmative Defense Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed action.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 Regional
Administrator is considering an

alternative interpretation regarding
affirmative defense provisions in State
Implementation Plans (SIPs) of states in
EPA Region 6 that departs from the
EPA’s 2015 policy on this subject. In
accordance with the Federal Clean Air
Act (Act or CAA), the EPA Region 6 is
proposing to make a finding that the
affirmative defense provisions in the SIP
for the state of Texas applicable to
excess emissions that occur during
certain upset events and unplanned
maintenance, startup, or shutdown
activities are narrowly tailored and
limited to ensure protection of the
National Ambient Air Quality Standards
(NAAQS) and other CAA requirements,
and would be consistent with the newly
announced alternative interpretation if
adopted. Accordingly, the EPA Region 6
also is proposing to withdraw the SIP
call issued to Texas that was published
on June 12, 2015.

DATES: Comments must be received on
or before June 28, 2019.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2018-0770 at https://
www.regulations.gov or via email to
Shar.alan@epa.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact Mr. Alan Shar, (214) 665-6691,
Shar.alan@epa.gov. For the full EPA
public comment policy, information
about CBI or multimedia submissions,
and general guidance on making
effective comments, please visit https://
www.epa.gov/dockets/commenting-epa-
dockets.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at the EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and

some may not be publicly available at
either location (e.g., CBI).

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, (214) 665—-6691, Shar.alan@
epa.gov. To inspect the hard copy
materials, please schedule an
appointment with Mr. Shar.
SUPPLEMENTARY INFORMATION:

Definitions

For the purpose of this document, the
following definitions apply:

i. The word Act or initials CAA mean
or refer to the Clean Air Act.

ii. The term affirmative defense
means, in the context of an enforcement
proceeding, a response or defense put
forward by a defendant, regarding
which the defendant has the burden of
proof, and the merits of which are
independently and objectively
evaluated in a judicial or administrative
proceeding. The term affirmative
defense provision means more
specifically a state law provision in a
SIP that specifies particular criteria or
preconditions that, if met, would
purport to preclude a court from
imposing monetary penalties or other
forms of relief for violations of SIP
requirements in accordance with CAA
section 113 or CAA section 304.

iii. The initials EPA mean or refer to
the United States Environmental
Protection Agency.

iv. The initials HAP mean Hazardous
Air Pollutant.

v. The initials MACT mean Maximum
Achievable Control Technology.

vi. The term Malfunction means a
sudden and unavoidable breakdown of
process or control equipment.

vii. The initials NAAQS mean
National Ambient Air Quality
Standards.

viii. The initials PSD mean Prevention
of Significant Deterioration.

ix. The term EPA Region 6 refers to
the United States Environmental
Protection Agency, Region 6, located in
Dallas, Texas.

x. The initials SIP mean State
Implementation Plan.

xi. The initials SNPR mean
Supplemental Notice of Proposed
Rulemaking.

xii. The word State means the state of
Texas, unless the context indicates
otherwise.

xiii. The term Shutdown means,
generally, the cessation of operation of
a source.

xiv. The initials SSM mean Startup,
Shutdown, or Malfunction.

xv. The term Startup means,
generally, the setting in operation of a
source.

xvi. The term TCEQ means the Texas
Commission on Environmental Quality.
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I. Summary of the Proposed Action

Today, the EPA Region 6 is proposing
to find that the affirmative defense
provisions in Texas’s SIP applicable to
excess emissions that occur during
upsets (30 TAC 101.222(b)), unplanned
events (30 TAC 101.222(c)), upsets with
respect to opacity limits (30 TAC
101.222(d)), and unplanned events with
respect to opacity limits (30 TAC
101.222(e)) do not make Texas’s SIP
substantially inadequate to meet the
requirements of the Act. Accordingly,
the EPA Region 6 is proposing to
withdraw its finding of substantial
inadequacy with regard to Texas’s SIP
and to withdraw the SIP call issued to
Texas that was published on June 12,
2015 (80 FR 33968-9).

II. Background

A. CAA Provisions Regarding State
Implementation Plans

In compliance with CAA section 110,
every state has adopted and from time
to time revises a SIP to attain and
maintain the national ambient air
quality standards (NAAQS). These
plans must include enforceable
“emission limitations and other control
measures, means, or techniques,” as
well as schedules and timetables for
compliance, as may be necessary or
appropriate to meet the applicable
requirements of the CAA. If a SIP or SIP
revision meets the applicable
requirements of the CAA, the EPA must
approve it, at which point the state
provisions become federally
enforceable.

1The NAAQS are codified at 40 CFR part 50.

A state is required to revise its SIP in
certain ways after certain events
specified in the CAA, including an
“infrastructure” revision after EPA
promulgates a new or revised NAAQS
and an “attainment plan” revision after
EPA designates or redesignates an area
under the state’s jurisdiction as
nonattainment for a NAAQS. States also
often initiate revisions to their SIPs for
other reasons (e.g., after the state has
issued revisions of state rules and
regulations previously approved by EPA
for inclusion as part of the state’s
federally enforceable SIP). The EPA
evaluates each such state-initiated
revision for compliance with applicable
CAA requirements.

Section 110(k)(5) of CAA provides
that the Administrator shall require a
state to submit a proposed revision to its
SIP whenever the Administrator
determines that the SIP is substantially
inadequate to attain or maintain the
relevant NAAQS, to mitigate adequately
the interstate transport of pollution, or
to otherwise comply with any
requirement of the CAA. The CAA
section 110(k)(5) process is commonly
referred to as a ““SIP Call.”

EPA Region 6 proposes to withdraw
the 2015 determination that the Texas
SIP is substantially inadequate because
of the presence of certain provisions
that establish an affirmative defense as
to civil penalties for sources with
emissions during upsets and unplanned
maintenance, startup and shutdown
(MSS) activities that exceed otherwise
applicable emission limitations in the
SIP (See 80 FR 33840, June 12, 2015).

B. The EPA’s Past Policy Supporting
Affirmative Defense Provisions in State
Implementation Plans

The EPA uses the term “affirmative
defense” to mean a response or defense
put forward by a defendant in the
context of an enforcement proceeding,
regarding which the defendant has the
burden of proof, and the merits of which
are independently and objectively
evaluated in a judicial or administrative
proceeding. The term “affirmative
defense provision” in the context of a
SIP means, more specifically, a state law
provision in a SIP that specifies
particular criteria or preconditions that,
if met, would purport to preclude a
court from imposing monetary penalties
or other forms of relief for violations of
SIP requirements in accordance with
CAA section 113 or CAA section 304.

In 1999, the EPA provided states with
non-binding guidance on the subject of
SIP provisions that established
boundaries for affirmative defenses for
excess emissions relative to a SIP

emission limitation.2 According to the
1999 Guidance, SIPs could contain
affirmative defense provisions as to civil
penalties for excess emissions during
startup, shutdown, and malfunction
events, but approvable affirmative
defense provisions in SIPs should be
narrowly tailored and limited to ensure
protection of the NAAQS and meet
other CAA requirements applicable to
SIPs. The EPA explained that “the
imposition of a [monetary] penalty for
excess emissions . . . caused by
circumstances entirely beyond the
control of the owner or operator may not
be appropriate.” 3 The EPA explained
that an approvable affirmative defense
provision should require that a
defendant have the burden of proof to
demonstrate several enumerated
criteria. One list of criteria was included
for startup and shutdown events, and a
very similar list of criteria was included
for malfunction events. The 1999
Guidance also reiterated and clarified
other aspects of the EPA’s guidance
regarding how SIPs may address startup,
shutdown, and malfunction (SSM)
events.

As discussed further below, in 2013,
the U.S. Court of Appeals for the Fifth
Circuit (Fifth Circuit) upheld the EPA’s
2010 approval of an affirmative defense
as to civil penalties for excess emissions
during upsets and unplanned MSS
activities (malfunctions) in the Texas
SIP. See Luminant Generation Co. v.
EPA, 714 F.3d 841 (5th Cir. 2013, cert.
denied). Also in 2013, the EPA initiated
an action partly in response to an
administrative petition filed by Sierra
Club in 2011 requesting: (1) That the
EPA reexamine its CAA interpretation
and guidance related to SIP provisions
for SSM events; and (2) that the EPA
determine that specific existing
provisions in specific SIPs were
inconsistent with the CAA (SSM SIP
Action).* In the initial proposal for the
SSM SIP Action, the EPA proposed to
continue to interpret the CAA to allow
affirmative defense provisions for
malfunction events as in the 1999
Guidance,5 but to depart from that
Guidance by interpreting the CAA to
preclude affirmative defense provisions

2“State Implementation Plans: Policy Regarding
Excess Emissions During Malfunctions, Startup,
and Shutdown,” Memorandum from Steven A.
Herman, Assistant Administrator for Enforcement
and Compliance Assurance, and Robert Perciasepe,
Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, September 20, 1999
(1999 Guidance).

3Page 1 of the attachment to the 1999 Guidance.

478 FR 12460 (Feb. 22, 2013).

5The EPA stated in our initial proposal that we
believed that a “narrow affirmative defense for
malfunction events” was permissible in SIP
provisions. 78 FR 12470.
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for planned startup and shutdown
events. Applying this approach, the EPA
proposed to find that affirmative
defense SIP provisions for startup and
shutdown events in a number of SIPs
(but notably not including Texas, whose
SIP did not include an affirmative
defense for planned startup and
shutdown events) caused those SIPs to
be substantially inadequate to meet
CAA requirements, and the EPA
proposed to call on the affected states to
revise those provisions.

After the EPA’s initial proposal for the
SSM SIP Action, the U.S. Court of
Appeals for the District of Columbia
Circuit (D.C. Circuit) issued a decision
regarding the legality of affirmative
defense provisions included in a certain
national emission standard for
hazardous air pollutants (NESHAP)
established under CAA section 112. In
NRDCv. EPA, 749 F.3d 1055 (D.C. Cir.
2014), the D.C. Circuit reviewed an
affirmative defense provision in that
NESHAP which made monetary
penalties unavailable where, in an
enforcement proceeding, sources could
demonstrate that an emissions violation
was due to an unavoidable malfunction
and met additional criteria.® The D.C.
Circuit vacated the EPA’s affirmative
defense provision in that section 112
NESHAP, holding that the CAA gives
district courts sole authority in federal
enforcement proceedings to determine
whether a penalty for a violation of a
section 112 NESHAP is appropriate.”

In the NRDC decision, the court stated
that it was not confronted with the
decision of whether an affirmative
defense may be appropriate in a SIP and
noted that the Fifth Circuit in Luminant
had upheld the EPA’s approval of
affirmative defenses as to civil penalties
in the Texas SIP.8

Following the NRDC decision, the
EPA issued a supplemental notice of
proposed rulemaking (SNPR) for the
SSM SIP Action reconsidering the legal
basis for affirmative defense provisions
in CAA section 110 SIPs.? In that notice,
the EPA stated its view that the
reasoning of the D.C. Circuit in NRDC
should extend to affirmative defense
provisions created by states in section
110 SIPs, that the EPA cannot approve
any such affirmative defense provision
in a SIP, and that if such an affirmative
defense provision is included in an
existing SIP, the EPA has authority
under section 110(k)(5) to require a state

61d.

7Id. at 1063—64.

8749 F.3d at 1064 n.2 (citing Luminant
Generation Co. v. EPA, 714 F.3d 841 (5th Cir. 2013,
cert. denied)).

979 FR 55920, 55931-35 (Sept. 17, 2014).

to remove that provision. The EPA
therefore reevaluated the affirmative
defense SIP provisions addressed in the
original proposal (i.e., those that had
been identified in the Sierra Club
petition) and the EPA reviewed
additional affirmative defense
provisions in other states’ SIPs,
including a provision in the Texas SIP
that EPA had previously approved, and
that Luminant upheld, as described in
more detail later in this notice, that
provided an affirmative defense as to
civil penalties for upsets and unplanned
maintenance, startup, and shutdown
activities (functionally equivalent to
malfunctions).10 In the supplemental
proposal, the Agency proposed to find
that the affirmative defense provisions
in 17 states, including Texas, made
those states’ SIPs substantially
inadequate. The EPA proposed to issue
SIP calls pursuant to section 110(k)(5)
for the SIPs with these provisions.?
The EPA issued an SSM SIP policy,
including a position on affirmative
defenses, and finalized the SIP call for
Texas and other states on May 22,
2015.12 The EPA determined that
affirmative defense SIP provisions that
operate to alter or eliminate federal
courts’ jurisdiction to determine
penalties for violations of SIP
requirements would undermine
Congress’s grant of jurisdiction and are
inconsistent with CAA requirements.13

C. The EPA’s 2015 Reversal—Finding of
Inadequacy and SIP Call for Texas
Regarding Affirmative Defense
Provisions

As noted previously, on September
17, 2014, the EPA published a SNPR
concerning affirmative defense
provisions in SIPs.14 In that notice, the
EPA identified 30 TAC 101.222(b)—(e) as
problematic affirmative defense
provisions in the EPA-approved SIP for
the state of Texas. These provisions
provide affirmative defenses as to civil
penalties for sources of excess emissions
that occur during upsets (section
101.222(b)), unplanned events (section
101.222(c)), upsets with respect to

10 [d. at 55936.

111d. at 55925. The count of 17 affected states
includes some ambiguous SSM SIP provisions that
were not clearly affirmative defense provisions but
contained features of an affirmative defense.

1280 FR 33957-74 (June 12, 2015).

1380 FR 33851-53.

14 See ““State Implementation Plans: Response to
Petition for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls to Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown and Malfunction; Supplemental
Proposal To Address Affirmative Defense
Provisions in States Included in the Petition for
Rulemaking and in Additional State; Proposed
Rule.” 79 FR 55920 (Sept. 17, 2014).

opacity limits (section 101.222(d)), and
unplanned events with respect to
opacity limits (section 101.222(e)).

In the same SNPR, the EPA
acknowledged that it had approved
these affirmative defense provisions in
2010, after determining that they were
consistent with the Agency’s
interpretation of the CAA and its
recommendations for such provisions as
expressed in the 1999 Guidance,
applicable at that point in time.
Moreover, the SNPR noted that the EPA
successfully defended its approval of
these specific provisions 1° (as well as
its disapproval of related provisions
relevant to affirmative defenses for
planned events) in the Fifth Circuit in
the Luminant decision.

On May 22, 2015 (See 80 FR 33840,
published June 12, 2015), the EPA
finalized its SIP calls concerning
treatment of excess emissions that occur
during periods of SSM.16 The final SIP
calls required each affected state,
including Texas, to submit a corrective
SIP revision addressing the identified
inadequacies no later than November
22,2016.17

On November 18, 2016, TCEQ
submitted a SIP revision that included
rules stating that the SIP-called
provisions in 30 TAC 101.222(b)—(e) are
applicable only to enforcement actions
initiated by the state in state courts and
are not intended to limit a federal
court’s ability to determine appropriate
remedies. TCEQ conditioned this rule,
however, as taking effect only upon a
final and nonappealable court decision
that upholds the 2015 SSM SIP
Action.18 The EPA has not acted on the
state’s November 18, 2016, submittal.

D. Texas’s 2017 Petition for
Reconsideration and Stay of EPA’s 2015
Reversal Action

On March 15, 2017, former TCEQ
Chairman Bryan W. Shaw submitted a
letter to the EPA petitioning the Agency
to reconsider the 2015 Texas SIP call
and reinstate its prior interpretation
(regarding affirmative defenses for
malfunctions) for proper enforcement of
the CAA. TCEQ requested that the EPA
reconsider issues raised in the petition

15 See 79 FR 55945, September 17, 2014.

16 “State Implementation Plans: Response to
Petition for Rulemaking; Restatement and Update of
EPA’s SSM Policy Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls to Amend
Provisions Applying to Excess Emissions During
Periods of Startup, Shutdown and Malfunction;
Final Rule.”

17June 12, 2015 (80 FR 33840).

18 The 2015 SSM SIP Action has been challenged
and is currently being held in abeyance. See Envtl.
Comm. of the Florida Power Coordinating Group, et
al. v. EPA (D.C. Cir., filed July 27, 2015, Case No.
15-239 and consolidated cases).
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and that the EPA stay implementation of
the final rule’s identification of the
affirmative defenses as to civil penalties
in the Texas SIP as inconsistent with the
CAA pending reconsideration. On
October 16, 2018, after review of the
issues raised, the Regional
Administrator for EPA Region 6
partially granted the petition, noting
that the Region would provide notice
and an opportunity for public comment
if the Agency proposes changing the
Texas SSM SIP call, but the Regional
Administrator did not respond to
TCEQ’s request for a stay. See letter
from the EPA Region 6 to TCEQ, dated
October 16, 2018, included in the
docket for this action. In the process of
partially granting TCEQ’s petition to
reconsider the Texas SIP call, the
Regional Administrator sought and
obtained concurrence from the relevant
office in the EPA’s Office of Air and
Radiation to potentially propose an
action inconsistent with the EPA’s
interpretation of affirmative defense
provisions contained in the 2015 SSM
SIP Action when acting pursuant to the
reconsideration of the Texas SIP call.
The EPA CAA regulations allow an EPA
Region to vary from a national policy
such as the 2015 SSM SIP policy when
the Region has obtained a requisite EPA
Headquarters concurrence. See 40 CFR
56.5(b). TCEQ’s petition and the
concurrence from the relevant office in
the EPA’s Office of Air and Radiation
are contained in the docket for this
action.

III. The EPA Region 6 Policy Under
Consideration on Affirmative Defense
Provisions in SIPs

Upon further analysis, EPA Region 6
believes the policy position on
affirmative defense SIP provisions for
malfunctions as upheld by the Fifth
Circuit’s Luminant decision should be
maintained and that it is not appropriate
to extend the D.C. Circuit’s reasoning in
NRDC to the affirmative defense
provisions in the Texas SIP. As the EPA
acknowledged in the 2015 SSM SIP
Action, the CAA does not speak directly
to the question of whether affirmative
defense provisions are permissible in
section 110 SIPs. See 80 FR 33856; see
also, Luminant, 714 F.3d at 852-53
(determining that under Chevron step 1
the CAA section 113 does not discuss
whether a state may include an
affirmative defense in its SIP and
“turn[ing] to step two of Chevron” in
holding that the Agency’s interpretation
of the CAA to allow certain affirmative
defenses as to civil penalties in SIPs was
a “permissible interpretation of section
[113], warranting deference”).
Therefore, Region 6 is considering

finding that it has discretion to
determine how to reasonably interpret
the statute to develop a policy on this
issue in a manner consistent with the
precedent in the Fifth Circuit.1® The
D.C. Circuit’s NRDC decision evaluated
the validity of an affirmative defense
provision in an emission standard
created by the EPA under CAA section
112, and expressly reserved judgment
regarding the same question in the
section 110 context in light of the ruling
of its sister circuit. “The Fifth Circuit
recently upheld EPA’s partial approval
of an affirmative defense provision in a
State Implementation Plan. See
Luminant Generation Co. v. EPA, 714
F.3d 841 (5th Cir. 2013). We do not here
confront the question whether an
affirmative defense may be appropriate
in a State Implementation Plan.” 20
Therefore, the NRDC decision did not
foreclose EPA’s ability to allow for
affirmative defense provisions in section
110 SIPs, particularly in light of the
Fifth Circuit’s precedent upholding the
EPA’s prior approval of the Texas
provisions at issue here. Upon revisiting
this issue and consistent with the
authority for EPA Regions to adopt a
policy that varies from national policy
under the mechanism established by 40
CFR 56.5(b), EPA Region 6 is evaluating
the particular relevance of the Luminant
decision and whether the NRDC
decision has any application to Region
6’s SIP approvals under CAA section
110 in this context. EPA Region 6 is
considering finding that it may not be
appropriate to extend the reach of the
NRDC decision to affirmative defense
provisions in section 110 SIPs in a
manner inconsistent with the Luminant
decision.

The mechanisms established under
section 112 of the CAA to control air
pollution are different than those under
section 110 in significant ways.
NESHAP are developed by the EPA
under CAA section 112. Under CAA
section 112, once a source category is
listed for regulation pursuant to CAA
section 112(c), the statute directs EPA to
use a specific and exacting process to
establish nationally-applicable,
category-wide, technology-based
emissions standards under section
112(d). Under section 112(d), EPA must
establish emission standards for major

19E.g., Nat’l Cable & Telecomms. Ass’n v. Brand
X internet Servs., 545 U.S. 967 (2005); FCC v. Fox
Television Stations, Inc., 556 U.S. 502 (2009); and
Louisiana Envtl. Action Network v. EPA, 382 F.3d
575, 581-82 (5th Cir. 2004) (recognizing that a
court’s reversal of EPA’s interpretation of the CAA
is warranted only where an agency interpretation is
contrary to ‘“‘clear congressional intent.””) (quoting
Chevron, 467 U.S. 837, 843 n.9 (1984)).

20 NRDC, 749 F.3d at 1064 n.2.

sources that “require the maximum
degree of reduction in emissions of the
hazardous air pollutants subject to this
section” that EPA determines is
achievable taking into account certain
statutory factors. The EPA refers to these
rules as ‘““‘maximum achievable control
technology” or “MACT” standards. The
MACT standards for existing sources
must be at least as stringent as the
average emissions limitation achieved
by the best performing 12 percent of
existing sources in the category (for
which the Administrator has emissions
information) or the best performing five
sources for source categories with less
than 30 sources. See CAA section
112(d)(3)(A) and (B). This level of
minimum stringency is referred to as the
MACT floor. For new sources, MACT
standards must be at least as stringent
as the control level achieved in practice
by the best controlled existing similar
source. See CAA section 112(d)(3). The
EPA also must analyze more stringent
“beyond-the-floor” control options,
which consider not only the maximum
degree of reduction in emissions of a
hazardous air pollutant (HAP), but must
take into account costs, energy, and
non-air quality health and
environmental impacts when doing so.
In contrast, SIPs are developed by the
states under CAA section 110 and
reflect the Clean Air Act’s core principle
of cooperative federalism. See Michigan
v. EPA, 268 F.3d 1075, 1083 (D.C. Cir.
2001); 42 U.S.C. 7401(a)(3) and (4).
Section 110 affords broad discretion to
states in how to develop and implement
air emission controls after the federal
government establishes NAAQS to be
achieved. For example, in determining
which emissions limits and other
control measures to incorporate into
SIPs, CAA section 110(a)(2)(A) provides
states with flexibility to decide the
specific controls that “may be necessary
and appropriate” to meet the Act’s
requirements. This flexibility, and state
discretion, under section 110 has been
acknowledged repeatedly by the EPA in
its actions and in court decisions on
those Agency actions.2? While CAA

21F.g., Train v. NRDC, 421 U.S. 60, 79 (1975)
(“Under § 110(a)(2), the Agency is required to
approve a State plan which provides for the timely
attainment and subsequent maintenance of ambient
air standards, and which also satisfies that section’s
general requirements. The Act gives the Agency no
authority to question the wisdom of a State’s
choices of emission limitations if they are part of
a plan which satisfies the standards of § 110(a)(2).

. . . Thus, so long as the ultimate effect of a State’s
choice of emission limitations is compliance with
the national standards for ambient air, the State is
at liberty to adopt whatever mix of emission
limitations it deems best suited to its particular
situation.”); CleanCOALition v. TXU Power, 536
F.3d 469, 472 n.3 (5th Cir. 2008) (“EPA has no

Continued
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section 110 functions within a
cooperative federalism system in which
states propose plans to attain and
maintain the NAAQS and the EPA
determines whether their specific plans
comply with the Act’s requirements, see
42 U.S.C. 7410(k)(4), CAA section 112
on the other hand strictly prescribes
how the EPA must establish federal
emission limitations for a specific class
of sources which states have little
flexibility in how to implement.

In addition, the EPA’s role, with
respect to a SIP revision, is focused on
reviewing the submission to determine
whether it meets the minimum criteria
of the CAA, and, where it does, EPA
must approve the submission. In the
context of a SIP, the EPA is not
establishing its own requirements for
the state to implement. CAA section
110(a)(2)(A)—(B) requires states to
submit SIPs with emission limits and
other controls necessary to meet CAA
requirements, and CAA section
110(a)(2)(C) requires SIPs to include “a
program to provide for the enforcement”
of those emision control measures. In
light of the inherent flexibility
established by Congress in CAA section
110 for NAAQS implementation, for
Region 6 to approve a state’s SIP
submission that contains an affirmative
defense provision that is adequately
protective and does not interfere with
any applicable requirement of the CAA
may be an appropriate recognition that
states have latitude to define in their
SIPs what constitutes an enforceable
emission limitation, so long as the SIP
meets all applicable CAA requirements.
See 42 U.S.C. 7407(a) (States have the
primary responsibility for assuring air
quality within the state by submitting a
SIP “which will specify the manner in
which national primary and secondary
ambient air quality standards will be
achieved and maintained. . .”).

These differences in scope and
relative balance of state and federal
authority between CAA sections 110
and 112 suggest that the D.C. Circuit’s
reasoning with respect to limits on
federal agency authority under the latter
does not address the distinct question of
whether a state may deem affirmative
defense provisions to be an appropriate
part of their overall NAAQS
maintenance strategy for inclusion in
their SIP submissions to EPA. In further
considering this issue and consistent
with the above discussion, EPA Region
6 believes that the application of the
D.C. Circuit’s reasoning in the NRDC

authority to question the wisdom of a State’s
choices of emission limitations if they are part of

a SIP that otherwise satisfies the standards set forth
in 42 U.S.C. 7410(a)(2).”).

decision may be particularly
inappropriate in this circumstance
where, as noted in the NRDC decision,
the EPA’s approval of the Texas SIP
provision at issue was upheld by the
Fifth Circuit. In its 2014 supplemental
proposal, when it applied the reasoning
of NRDC in the SIP context, the EPA
may have given insufficient weight to
the fact that the Texas SIP provisions
had been upheld by the Fifth Circuit. In
the Luminant case, the environmental
petitioners raised the same basic
argument that was key to the D.C.
Circuit’s NRDC holding: Environmental
petitioners argued that the EPA’s
approval of the Texas affirmative
defense SIP provision conflicts with the
CAA’s provision that, in the case of EPA
enforcement and citizen suits, a federal
district court ““shall have jurisdiction”
to assess a “civil penalty.” 42 U.S.C.
7413(b); 7604(a). The Fifth Circuit,
however, upheld as “neither contrary to
law nor in excess of [EPA’s] statutory
authority” the EPA’s position that the
Texas provision at issue here is
narrowly tailored and consistent with
the penalty assessment criteria in CAA
section 113(e).22 See also 42 U.S.C.
7410(a)(2)(C) (requiring states to include
a program for the enforcement of control
measures as necessary and appropriate
to meet applicable CAA requirements).

EPA Region 6 believes that the best
policy may be to permit certain
affirmative defense provisions in the
section 110 SIPs of states in Region 6,
consistent with the Luminant decision,
and invites comment on this issue.
Consistent with the discussion above,
EPA Region 6 believes that it may be
inappropriate to impose a civil penalty
on sources for sudden and unavoidable
emissions caused by circumstances
beyond the control of the owner or
operator. EPA Region 6 recognizes that
even equipment that is properly
designed and maintained can sometimes
fail. Further, because the specific
affirmative defense provisions at issue
herein apply to excess emissions that
cannot be avoided by a source operator,
removing these affirmative defense
provisions from SIPs will not reduce
emissions and therefore would not
result in an environmental or public
health or welfare benefit. Therefore,
EPA Region 6 is considering adopting a
policy that affirmative defense

22 Luminant, 714 F.3d at 853. Other circuit courts
have also upheld affirmative defense provisions
promulgated by the Agency as part of federal
implementation plans, which the EPA promulgates
when a state has failed to provide a SIP that
satisfies the minimum CAA requirements. Montana
Sulphur & Chemical Co. v. EPA, 666 F.3d 1174 (9th
Cir. 2012); Arizona Public Service Co. v. EPA, 562
F.3d 1116 (10th Cir. 2009).

provisions are generally permissible in
SIPs when they are adequately
protective and do not interfere with any
applicable requirement of the CAA and
invites comment on this issue. 42 U.S.C.
7410(k)(3) and (1).

IV. Evaluation of the Affirmative
Defense Provisions in the Texas SIP

As outlined in the previous section,
and consistent with the Luminant
decision, EPA Region 6 is considering
reinstating EPA’s policy that affirmative
defense provisions in the SIPs are
generally approvable in states in Region
6. EPA Region 6 believes that
affirmative defense SIP provisions may
be generally permissible when they are
adequately protective and do not
interfere with any applicable
requirement of the CAA. As mentioned
above, a state’s authority to establish an
enforceable emission limitation in its
SIP under CAA section 110(a)(2)
includes the authority to establish an
emission limitation that includes an
affirmative defense as to civil penalties.
Upon analyzing 30 TAC 101.222(b), 30
TAC 101.222(c), 30 TAC 101.222(d) and
30 TAC 101.222(e), EPA Region 6 is
proposing to determine that these
provisions are adequately protective and
do not interfere with any applicable
requirement of the CAA and therefore
are permissible affirmative defense SIP
provisions if EPA Region 6 adopts the
new policy under consideration as
outlined in section IIL

A. Affirmative Defense Provisions in the
Texas State Implementation Plan

Under the Texas SIP, the regulation
and control of emissions occurring
during startups, shutdowns and
malfunctions has evolved over time.23
Upsets and unplanned maintenance,
startup, and shutdown (MSS) activities
are equivalent to malfunctions, and the
affirmative defense provisions
governing emissions during those
periods are the subject of this proposed
rulemaking. In 2005, Texas revised its
excess emissions regulations.24 In
particular, the revised regulations
included narrowly tailored and limited
affirmative defenses to civil penalties
for excess emissions during ‘“upsets”
and “unplanned MSS activities” at
Texas facilities. See 30 TAC 101.222(b)—
(e). Texas submitted these provisions to
the EPA on June 23, 2006, and the EPA

23 See Luminant Generation Co. v. EPA, 714 F.3d
841, 847-849; see also, Part I[I.A “TCEQ’s Excess
Emissions History,” Comments by the Texas
Commission on Environmental Quality Regarding
State Implementation Plans, at 4-9 (November 5,
2014), EPA Docket ID No. EPA-HQ-OAR-2012-
0322, Document No. 0936.

24 See 30 Tex. Reg. 8884 (December 30, 2005).
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approved them into the Texas SIP in
2010. See 75 FR 68989 (Nov. 10, 2010).
The EPA’s approval of these provisions
as a revision to the Texas SIP was
challenged but ultimately upheld. See
Luminant Generation Co. v. EPA, 714
F.3d 841 (5th Cir. 2013, cert. denied). In
2015, in the final SSM SIP Action as
discussed above, the EPA determined,
based on NRDC, that these previously
approved and upheld affirmative
defense provisions for malfunctions
(upsets and unplanned MSS activities)
were inconsistent with the CAA and
thus the Texas SIP was substantially
inadequate, and the EPA called on
Texas to remove 30 TAC 101.222(b)—(e)
from the Texas SIP. This action
proposes to withdraw the 2015 Texas
SIP call, and thereby leave in place the
EPA’s 2010 approval of the Texas SIP
provisions related to affirmative
defenses as to civil penalties for excess
emissions during upsets and unplanned
MSS activities.

According to 30 TAC 101.222(b),
which is applicable to emission limits
in the Texas SIP other than opacity
limits, an affirmative defense as to civil
penalties is available for all claims in
enforcement actions concerning ‘“upset
events” that are determined not to be
excessive emissions events 2° other than
claims for administrative technical
orders and actions for injunctive relief,
for which the owner or operator proves
all of the following:

(1) the owner or operator complies
with the requirements of § 101.201 of
this title (relating to Emissions Event
Reporting and Recordkeeping
Requirements). In the event the owner
or operator fails to report as required by
§101.201(a)(2) or (3), (b), or (e) of this
title, the commission will initiate
enforcement for such failure to report
and for the underlying emissions event
itself. This subsection does not apply
when there are minor omissions or
inaccuracies that do not impair the
commission’s ability to review the event
according to this rule, unless the owner
or operator knowingly or intentionally
falsified the information in the report;

25To determine whether an emissions event or
emissions events are excessive, the following
factors are evaluated: (1) The frequency of the
facility’s emissions events; (2) the cause of the
emissions event; (3) the quantity and impact on
human health or the environment of the emissions
event; (4) the duration of the emissions event; (5)
the percentage of a facility’s total annual operating
hours during which emissions events occur; and (6)
the need for startup, shutdown, and maintenance
activities. See 30 TAC 101.222(a). The current EPA-
approved Texas SIP does not provide any
affirmative defense for an emissions event or
emissions events that are determined to be
excessive emission events. Such events are required
to have a corrective action plan developed and are
subject to a penalty action.

(2) the unauthorized emissions were
caused by a sudden, unavoidable
breakdown of equipment or process,
beyond the control of the owner or
operator;

(3) the unauthorized emissions did
not stem from any activity or event that
could have been foreseen and avoided
or planned for, and could not have been
avoided by better operation and
maintenance practices or technically
feasible design consistent with good
engineering practice;

(4) the air pollution control
equipment or processes were
maintained and operated in a manner
consistent with good practice for
minimizing emissions and reducing the
number of emissions events;

(5) prompt action was taken to
achieve compliance once the operator
knew or should have known that
applicable emission limitations were
being exceeded, and any necessary
repairs were made as expeditiously as
practicable;

(6) the amount and duration of the
unauthorized emissions and any bypass
of pollution control equipment were
minimized and all possible steps were
taken to minimize the impact of the
unauthorized emissions on ambient air
quality;

(7) all emission monitoring systems
were kept in operation if possible;

(8) the owner or operator actions in
response to the unauthorized emissions
were documented by contemporaneous
operation logs or other relevant
evidence;

(9) the unauthorized emissions were
not part of a frequent or recurring
pattern indicative of inadequate design,
operation, or maintenance;

(10) the percentage of a facility’s total
annual operating hours during which
unauthorized emissions occurred was
not unreasonably high; and

(11) the unauthorized emissions did
not cause or contribute to an exceedance
of the national ambient air quality
standards (NAAQS), prevention of
significant deterioration (PSD)
increments, or to a condition of air
pollution.” 26

The EPA approved 30 TAC 101.222(b)
as a revision to the Texas SIP in 2010
because it determined that this

26 Texas Health and Safety Code, Title 5.
Sanitation and Environmental Quality, Subtitle C.
Air Quality, Chapter 382. Clean Air Act, Subchapter
A. General Provisions, Section 382.003(1)(C)(3)
defines Air Pollution to mean ‘‘the presence in the
atmosphere of one or more air contaminants or
combination of air contaminants in such
concentration and of such duration that: (A) Are or
may tend to be injurious to or to adversely affect
human health or welfare, animal life, vegetation, or
property; or (B) interfere with the normal use or
enjoyment of animal life, vegetation, or property.”

provision provides a narrowly tailored
affirmative defense as to civil penalties
for excess emissions during an upset
event, which the EPA considered
equivalent to a malfunction event, that
was consistent with the interpretation of
the CAA as set forth in the 1999
Guidance. In particular, these
affirmative defense provisions only
concerned civil penalties for violations
involving excess emissions during
certain defined activities and did not
preclude actions seeking injunctive
relief. In addition, the criteria include a
requirement that the unauthorized
emissions did not cause or contribute to
an exceedance of a NAAQS, PSD
increment, or a condition of air
pollution. As stated above, excess
emissions were subject to reporting
requirements and an analysis that such
emissions were not excessive. See 30
TAC 101.201 (relating to emission event
reporting and recordkeeping
requirements) and 30 TAC 101.222(a)
(relating to excessive emission event
determinations). Excess emissions
determined to be excessive triggered
penalty and corrective action plan
requirements.

In the Texas SIP, 30 TAC 101.222(d)
provides the same affirmative defense
terms for upset events related to SIP
opacity limits. The EPA approved 30
TAC 101.222(d) for the same reasons as
it approved 30 TAC 101.222(b). Also,
the Texas SIP includes 30 TAC
101.222(c) and 101.222(e) that provide
similar affirmative defenses as to civil
penalties for unplanned MSS activities
that arise from sudden and
unforeseeable events beyond the control
of the operator that require immediate
corrective action to minimize or avoid
an upset or malfunction. These
provisions allow an affirmative defense
as to civil penalties where the source
owner or operator has the burden to
prove that such unplanned activities
arose from sudden or unforeseeable
events beyond the control of the
operator, that immediate corrective
action was required to minimize or
avoid an upset or malfunction, and that
the criteria in section 101.222(c) or (e)
have been met. In approving the
provisions into the SIP, the EPA agreed
that Texas’s treatment of unplanned
MSS is functionally equivalent to EPA’s
1999 Guidance definition of
malfunction. The EPA approved these
two provisions for the same reasons it
approved 30 TAC 101.222(b) and
101.222(d), interpreting unplanned MSS
to mean maintenance or shutdown
related to a malfunction. A copy of 30
TAC 101.222 showing the specific terms
for all four affirmative defense-related
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provisions is available in the docket for
this action.2?

The EPA-approved Texas SIP also
includes 30 TAC 101.222(f) and (g)
which establish certain restrictions on
the applicability of the affirmative
defenses as to civil penalties in 30 TAC
§101.222(b) through (e). For example,
30 TAC 101.222(f) states that the
affirmative defense provisions do not
remove any obligations to comply with
any other existing permit, rule, or order
provisions that are applicable to an
emissions event or a maintenance,
startup or shutdown activity, and that
the affirmative defense provisions only
apply to violations of SIP requirements,
not to violations of federally
promulgated performance or technology
based standards, such as those found in
40 CFR parts 60, 61, and 63. Under 30
TAC 101.222(g), evidence of any past
event subject to a possible affirmative
defense is also admissible and relevant
to demonstrate a frequent or recurring
pattern of events which could preclude
the successful assertion of the
affirmative defense.

B. Application of Region 6 Policy, if
Adopted, to Affirmative Defense
Provisions in the Texas SIP

The identified provisions in 30 TAC
101.222(b)—(e) provide an affirmative
defense for non-excessive upset and
unplanned events, which are equivalent
to the term malfunction used in EPA’s
1999 Guidance. If a violation during an
upset or unplanned MSS activity
(malfunction) is found not to be
“excessive,” additional specified
criteria are met (including a
demonstration that the unauthorized
emissions ““did not cause or contribute
to an exceedance of the NAAQS, PSD
increments, or a condition of air
pollution”), and the unauthorized
emissions “could not have been
prevented through planning and
design,” then the affirmative defense as
to civil penalties is available. 30 TAC
101.222(b)—(e). Even if all required
criteria are met and the owner or
operator establishes the applicability of
the approved affirmative defense, the
excess emissions are still a violation of
the underlying emission limit and
injunctive relief is still available. See 75
FR 68991, footnote # 4.

27 n the November 2010 action, the EPA also
approved 30 TAC Chapter 101, Subchapter A,
revised section 101.1 (Definitions); and Subchapter
F, revised sections 101.201 (Emissions Event
Reporting and Recordkeeping Requirements) and
101.211 (Scheduled Maintenance, Startup, and
Shutdown Reporting and Recordkeeping
Requirements), and new sections 101.221
(Operational Requirements), 101.222 (a) through (g)
(Demonstrations), and 101.223 (Actions to Reduce
Excessive Emissions).

As first outlined in the action initially
approving these provisions into Texas’s
SIP in 2010, the EPA explained that
section 101.222(b) is consistent with
EPA’s 1999 Guidance for the following
reasons:

“(1) The rule does not provide an
exemption from compliance with applicable
emission limitations; (2) The affirmative
defense provided is limited to upset or
malfunctions; (3) The affirmative defense
applies only to a judicial or administrative
enforcement action for a violation of
applicable emission limitations; (4) The
defense applies only to civil penalties and
cannot be asserted for an enforcement action
for injunctive relief; (5) The rule specifies
criteria, which must be met in order to assert
the defense that are consistent with those
outlined in EPA’s 1999 Policy; (6) The
burden to prove that the criteria have been
met is on the owner or operator; (7) A
determination by TCEQ that the criteria have
been met does not constitute a waiver of
liability for the violation; (8) Nothing in the
rule, including a determination by the TCEQ,
would bar EPA or a citizen suit enforcement
action for the emission violation; (9) The
affirmative defense cannot be asserted where
the unauthorized emissions cause or
contribute to an exceedance of the NAAQS,
PSD increments or to a condition of air
pollution; (10) The affirmative defense may
not be asserted against Federal performance
or technology-based standards such as NSPS
or NESHAP; (11) The affirmative defense
may not be asserted where the Executive
Director of TCEQ determines that the
emissions event is excessive under the
criteria in section 101.222(a); and (12) The
emissions event must be reported to TCEQ
under section 101.201 in order for the owner
or operator to assert the affirmative defense.”

75 FR 26892, 26895 (May 13, 2010).

EPA further explained that sections
101.222(c) and 101.222(e) provide a
similar affirmative defense for
unplanned maintenance, startup or
shutdown activities that arise from
sudden and unforeseeable events
beyond the control of the operator that
require immediate corrective action to
minimize or avoid an upset or
malfunction. The EPA determined that
“unplanned maintenance, startup, or
shutdown” activity is functionally
equivalent to EPA’s 1999 Guidance
definition of a malfunction. Similar to
section 101.222(b), the provisions in
sections 101.222(c) and 101.222(e)
places the burden of proof on a source
or operator to show that maintenance
activities undertaken arose from sudden
and unforeseeable events beyond the
control of the operator, that immediate
corrective action was required to
minimize or avoid an upset or
malfunction and that outlined criteria,
which are consistent with EPA’s 1999
Guidance, have been met. Id. at 26895—
96.

Finally, the EPA explained that
section 101.222(d), which concerns
excess opacity events for non-excessive
upset emission events, contains
affirmative defense criteria that are
specifically tailored for opacity-related
activities, but follow the pattern of
criteria in 101.222(b). Id. at 26896.
Therefore, the EPA determined that the
criteria in section 101.222(d) were also
consistent with our interpretation of the
Act as outlined in EPA’s 1999 Guidance.

EPA Region 6 is reaffirming all of the
above outlined findings from the 2010
action. EPA Region 6 has determined
that these SIP provisions are narrowly
tailored to address unavoidable, excess
emissions and are consistent with the
penalty assessment criteria set forth in
CAA section 113(e). As outlined in
section III, EPA Region 6 is considering
an interpretation that narrowly tailored
affirmative defense provisions are
consistent with CAA requirements in
provisions like Texas’s where the
affirmative defense as to civil penalties
applies to upset or malfunction events.
An effective enforcement program must
be able to collect penalties to deter
avoidable violations. 42 U.S.C. 7413.
However, sources may, despite good
operating practices, suffer a malfunction
due to events beyond the control of the
owner or operator and be unable to meet
emission limitations during periods of
startup and shutdown. For this reason,
EPA Region 6 proposes to determine
that affirmative defense SIP provisions
like those in the Texas SIP, which
provide a narrowly tailored affirmative
defense as to civil penalties for
circumstances where it is infeasible to
meet the applicable limit and the source
must prove that the source has made all
reasonable efforts to comply, are
consistent with CAA requirements. See
Luminant, 714 F.3d at 852 (upholding
the EPA approval of these Texas
provisions); 42 U.S.C. 7410(k)(3) and (1),
7413(e) and 7604(a).

Based on the above analysis, EPA
Region 6 is proposing to reinstate its
determination that 30 TAC 101.222(b),
30 TAC 101.222(c), 30 TAC 101.222(d)
and 30 TAC 101.222(e) are adequately
protective and do not interfere with any
applicable requirement of the CAA such
that they are permissible affirmative
defense SIP provisions consistent with
the new EPA Region 6 policy outlined
in section I1I, if adopted. In today’s
proposed action, we are addressing only
the affirmative defense provisions in the
Texas SIP.

V. Proposed Action

EPA Region 6 is proposing to find that
the affirmative defense provisions in the
Texas SIP applicable to excess
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emissions that occur during upsets (30
TAC 101.222(b)), unplanned events (30
TAC 101.222(c)), upsets with respect to
opacity limits (30 TAC 101.222(d)), and
unplanned events with respect to
opacity limits (30 TAC 101.222(e)) do
not make the Texas SIP substantially
inadequate to meet the requirements of
the Act. Accordingly, EPA Region 6 is
proposing to withdraw the SIP call
issued to Texas as part of the 2015 SSM
SIP Action. If EPA Region 6 finalizes
this action as proposed, Texas will no
longer have an obligation to submit a
SIP revision addressing its existing
affirmative defense SIP provisions in the
absence of the SIP call. Texas may
choose to withdraw the SIP revision it
submitted in November 2016 in
response to the SIP call, on which the
EPA has not proposed nor taken action
to approve or disapprove.

VI. Statutory and Executive Order
Reviews

Under the Act, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the Act. Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the Act; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Particulate
matter, Sulfur dioxide, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: April 23, 2019.
David Gray,
Acting Regional Administrator, Region 6.
[FR Doc. 2019-08480 Filed 4-26—19; 8:45 am|
ILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-FTPP-19-0046]

Mandatory Country of Origin Labeling
of Covered Commodities: Notice of
Request for Renewal of a Currently
Approved Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Agricultural
Marketing Service’s (AMS) intention to
request approval, from the Office of
Management and Budget, for a renewal
and revision to the currently approved
information collection of the Mandatory
Country of Origin Labeling (COOL) of
Covered Commodities.

DATES: Comments must be received by
June 28, 2019.

ADDRESSES: Comments should be
submitted electronically at htttp://
www.regulations.gov. Comments may
also be submitted to Erin Healy,
Director, Food Disclosure and Labeling
Division, Fair Trade Practices Program,
Agricultural Marketing Service, U.S.
Department of Agriculture (USDA),
STOP 0216, 1400 Independence Avenue
SW, Room 2614—S, Washington, DC
20250-0216; or email to cool@
ams.usda.gov. All comments should
reference docket number AMS-FTPP—
19-0046 and note the date and page
number of this issue of the Federal
Register.

Submitted comments will be available
for public inspection at http://
www.regulations.gov or at the above
address during regular business hours.
Comments submitted in response to this
Notice will be included in the records
and will be made available to the
public. Please be advised that the

identity of the individuals or entities
submitting the comments will be made
public on the internet at the above
address.

FOR FURTHER INFORMATION CONTACT: Erin
Healy, Director, Food Disclosure and
Labeling Division, AMS, USDA, by
telephone at (202) 720-4486, or email at
cool@ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Mandatory Country of Origin
Labeling of Covered Commodities.

OMB Number: 0581-0250.

Expiration Date of Approval: June 30,
2019.

Type of Request: Request for Renewal
and Revision of a Currently Approved
Information Collection.

Abstract: The Farm Security and
Rural Investment Act of 2002 (2002
Farm Bill) (Pub. L. 107-171), the 2002
Supplemental Appropriations Act (2002
Appropriations) (Pub. L. 107-206), and
the Food, Conservation and Energy Act
of 2008 (2008 Farm Bill) (Pub. L. 110-
234) amended the Agricultural
Marketing Act of 1946 (Act) (7 U.S.C.
1621 et seq.) to require retailers to notify
their customers of the country of origin
of covered commodities. Covered
commodities included muscle cuts of
beef (including veal), lamb, chicken,
goat, and pork; ground beef, ground
lamb, ground chicken, ground goat, and
ground pork; wild and farm-raised fish
and shellfish; perishable agricultural
commodities; macadamia nuts; pecans;
ginseng; and peanuts. AMS published a
final rule for all covered commodities
on January 15, 2009 (74 FR 2658), which
took effect on March 16, 2009. On May
23, 2013, AMS issued a final rule to
amend the country of origin labeling
provisions for muscle cuts (78 FR
31367). The Consolidated
Appropriations Act, 2016 (Pub. L. 114—
113) amended the Act to remove
mandatory COOL requirements for
muscle cut and ground beef and pork
commodities. On March 2, 2016, AMS
issued a final rule to conform with
amendments to the Act contained in the
Consolidated Appropriations Act, 2016.
Enforcement activities have been
conducted since 2006 utilizing
cooperative agreements established with
State agencies.

Individuals who supply covered
commodities, whether directly to
retailers or indirectly through other
participants in the marketing chain, are
required to establish and maintain

country of origin and, if applicable (i.e.,
for fish and shellfish covered
commodities, only), method of
production information for the covered
commodities and supply this
information to retailers. As a result
producers, handlers, manufacturers,
wholesalers, importers and retailers of
covered commodities are affected.

This public recordkeeping burden is
necessary to ensure conveyance and
accuracy of country of origin and
method of production declarations
relied upon at the point of sale at retail.
The public recordkeeping burden also
assures that all parties involved in
supplying covered commodities to retail
stores maintain and convey accurate
information as required.

Estimate of Burden: Public reporting
burden for recordkeeping storage and
maintenance is estimated to average
50.46 hours per year per respondent.

Recordkeepers: Retailers, wholesalers,
producers, handlers, and importers.

Estimated Number of Recordkeepers:
415,517.

Estimated Total Annual Responses:
415,517.

Estimated Number of Responses per
Recordkeeper: 1.

Estimated Total Annual Burden on
Respondents: 20,966,789.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: April 24, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-08579 Filed 4-26—19; 8:45 am|
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 23, 2019.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by May 29, 2019 will
be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395—-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Rural Housing Service

Title: 7 CFR 1944—N—Housing
Preservation Grants.

OMB Control Number: 0575-0115.
Summary of Collection: The Rural
Housing Service (RHS) is authorized to
make grants to eligible applicants to

provide repair and rehabilitation
assistance so that very low- and low-
income rural residents can obtain

adequate housing. Such assistance is
made by grantees to very low- and low-
income persons, and to co-ops. Grant
funds are used by grantees to make
loans, grants, or other comparable
assistance to eligible homeowners,
rental unit owners, and co-ops for repair
and rehabilitation of dwellings to bring
them up to code or minimum property
standards. These grants were
established by Public Law 98-181, the
Housing Urban Rural Recovery Act of
1983, which amended the Housing Act
of 1949 (Pub. L. 93-383) by adding
section 533, 42 U.S.C. S 2490(m),
Housing Preservation Grants.

Need and Use of the Information: An
applicant will submit a “Statement of
Activity” that describes its proposed
program. RHS will collect information
to determine eligibility for a grant to
justify its selection of the applicant for
funding; to report program
accomplishments and to justify and
support expenditure of grant funds. RHS
uses this information to determine if the
grantee is complying with its grant
agreement and to make decisions
regarding continuing with modifying or
terminating grant assistance. If the
information were not collected and
presented to RHS, the Agency could not
monitor the program or justify
disbursement of grant funds.

Description of Respondents: Not-for-
profit institutions; State, Local or Tribal
Government.

Number of Respondents: 1,093.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Quarterly.

Total Burden Hours: 7,049.

Rural Housing Service

Title: 7 CFR 1951-F, Analyzing Credit
Needs and Graduation Review.

OMB Control Number: 0575—-0093.

Summary of Collection: Section 333 of
the Consolidated Farm and Rural
Development Act and Section 502 of the
Housing Act of 1949, requires the Rural
Housing Service (RHS), to graduate their
direct loan borrowers to other credit
when they are able to do so. Graduation
is an integral part of Agency lending, as
Government loans are not meant to be
extended beyond a borrower’s need for
subsidized rates of non-market terms.
The notes, security instruments, or loan
agreements of most borrowers require
borrowers to refinance their Agency
loans when other credit becomes
available at reasonable rates and terns.
If the borrower finds other credit is not
available at reasonable rates and terms,
the Agency will continue to review the
borrower for possible graduation at
periodic intervals. Information will be

collected from the borrowers concerning
their loans.

Need and Use of the Information: The
information submitted by RHS
borrowers to Agency offices is used to
graduate direct borrowers to private
credit with or without the use of Agency
loan guarantees. At minimum, the
financial information must include a
balance sheet and an income statement.
Other financial data collected will
include information such as income,
farm operating expenses, asset values,
and liabilities.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 575.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 1,160.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-08491 Filed 4-26-19; 8:45 am|
BILLING CODE 3410-XV-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 24, 2019.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; (4) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by May 29, 2019 will
be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725—17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_ Submission@OMB.EOP.GOV or
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fax (202) 395—-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
person are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Office of the Chief Financial Officer

Title: Information Collection Request;
Representations Regarding Felony
Conviction and Tax Delinquent Status
for Corporate Applicants and Awardees.

OMB Control Number: 0505-0025.

Summary of Collection: The
Department of Agriculture (USDA)
agencies and staff offices must comply
with the restrictions set forth in
Sections 744 and 745, in Division D—
Financial Services and General
Government Appropriations Act, Title
VII: General Provisions—
Governmentwide, Departments,
Agencies, and Corporations of the
Consolidated Appropriations Act, 2019,
(Pub. L. 116-6, as amended and/or
subsequently enacted), hereinafter
Public Law 116-6. The restrictions
apply to transactions with corporations
that (1) have any “unpaid Federal tax
liability that has been assessed, for
which all judicial and administrative
remedies have been exhausted or have
lapsed, and that is not being paid in a
timely manner pursuant to an agreement
with the authority responsible for
collecting the tax liability, where the
awarding agency is aware of the unpaid
tax liability and/or (2) were ‘“‘convicted
of a felony criminal violation under any
Federal law within the preceding 24
months, where the awarding agency is
aware of the conviction. The restrictions
may not apply if a Federal agency
considers suspension or debarment of
the corporation and determines that
such action is not necessary to protect
the interests of the Government.

In fiscal years 2012-2014 the
appropriation restriction provisions
were not uniform across the
government. To comply, USDA created
two sets of forms—one set for use by all
USDA agencies and offices, except the
Forest Service (AD-3030, AD-3031) and
one set for use by the Forest Service
(AD-3030-FS and AD-3031-FS). In
2015, Congress eliminated the multiple
versions of the appropriation restriction
provisions and enacted a single set of

governmentwide provisions for all
agencies and departments, thereby
allowing USDA to collect this data with
one set of forms—AD-3030 and AD-
3031. The representations continue to
be required as reflected in Public Law
116-6.

Need and Use of the Information: To
comply with the appropriations
restrictions, the information collection
requires corporate applicants and
awardees for USDA programs to
represent accurately whether they have
or do not have qualifying tax
delinquencies or felony convictions
which would prevent USDA from
entering into a proposed business
transaction with the corporate
applicant. For nonprocurement
programs and transactions, these
representations will be submitted using
the following forms:

e AD-3030—Representations
Regarding Felony Conviction or Tax
Delinquent Status for Corporate
Applicants”—This form will normally
be included as part of the application
package.

e AD-3031—"Assurance Regarding
Felony Conviction or Tax Delinquent
Status for Corporate Applicants”’—This
form is optional for agencies and staff
offices to be included as part of the
acknowledgement and acceptance
package for nonprocurement contracts,
grants, loans, loan guarantees,
cooperative agreements and some
memoranda of understanding/
agreement. Some agencies and staff
offices may choose to use the forms and
others may choose to use the applicable
boiler plate language.

This information assists the agencies
and staff offices with identifying
corporations and awardees with unpaid
Federal tax liability and felony
convictions status prior to entering into
nonprocurement transactions for
numerous Departmental programs.

Failure to collect this information
may cause inappropriate use of funds
and violation of the Anti-Deficiency
Act.

Description of Respondents:
Corporate applicants and awardees for
USDA nonprocurement programs,
including grants, cooperative
agreements, loans, loan guarantees,
some memoranda of understanding/
agreement, and nonprocurement
contracts.

Number of Respondents: 352,523.

Frequency of Responses: Reporting:
Other: Corporations—each time they
apply to participate in a multitude of
USDA non-procurement programs;
Awardees each time they receive an
award.

Total Burden Hours: 242,360.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-08572 Filed 4—26-19; 8:45 am]
BILLING CODE 3410-KS-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 24, 2019.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by May 29, 2019 will
be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725—17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.
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Rural Housing Service

Title: 7 CFR 1970, Environmental
Policies and Procedures.

OMB Control Number: 0575-0197.

Summary of Collection: The National
Environmental Policy Act (NEPA) 42
U.S.C. 4321 et seq. and other applicable
environmental and historic preservation
statutes require all Federal agencies to
consider the potential environmental
consequences of their actions on the
quality of the human environment and
historic properties before agency
decisions are made and prior to it taking
an action.

Need and Use of the Information:
Environmental information and data
needed for NEPA reviews is not
completed on a periodic basis, but on an
application-by-application or project-by-
project basis. Failure to collect the
information would result in the
Agency’s noncompliance with NEPA
and numerous other Federal
environmental statutes, regulations, and
Executive Orders, which are integrated
and coordinated into the agency’s NEPA
process. RD would not be legally
allowed to approve or obligate Federal
funds without complying with these
laws, regulations, and Executive Orders.
The purpose of this information is to
evaluate and document the
environmental implications of
applicant’s proposals.

Description of Respondents: Business
or other for-profit; State, Local & Tribal
Governments; Individuals.

Number of Respondents: 2,000.

Frequency of Responses: Reporting:
Annually; On occasion.

Total Burden Hours: 192,700.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-08584 Filed 4-26—19; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Notice of Funds Availability (NOFA) for
the Organic Certification Cost Share
Program

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.
ACTION: Notice.

SUMMARY: The Farm Service Agency
(FSA), on behalf of the Commodity
Credit Corporation (CCC), is announcing
the availability of funding under the
Organic Certification Cost Share
Program (OCCSP) for eligible certified
organic producers and handlers. FSA is
also announcing the opportunity for

State Agencies to apply for grant
agreements to administer the OCCSP
program in fiscal year (FY) 2019. State
Agencies that establish agreements for
FY 2019 may be given the opportunity
to extend their agreements and receive
additional funds to administer the
program in future years. Through this
notice, FSA is providing the
requirements for producers and
handlers to apply for OCCSP payments,
and for State Agencies to establish
agreements to receive funds in order to
provide cost share assistance to eligible
producers and handlers.

DATES:

Applications for State Agency
Agreements: FSA will accept
applications from State Agencies for
funds for FY 2019 cost-share assistance
between the period of April 29, 2019,
and May 29, 2019.

Producer and Handler Applications:
FSA county offices will accept
applications for OCCSP payments from
producers and handlers for FY 2019
until October 31, 2019. For FY 2020
through 2023, FSA will accept
applications from October 1 of the
applicable FY through October 31 of the
following FY.

FOR FURTHER INFORMATION CONTACT:
Tona Huggins, Program Policy Branch
Chief, (202) 720-7641, Tona.Huggins@
wdc.usda.gov.

Background

OCCSP provides cost share assistance
to producers and handlers of
agricultural products for the costs of
obtaining or maintaining organic
certification under the National Organic
Program (NOP). USDA’s Agricultural
Marketing Service (AMS) administers
NOP, which was established under the
Organic Foods Production Act of 1990
(7 U.S.C. 6501-6524) and the
regulations in 7 CFR part 205. FSA has
administered OCCSP beginning with FY
2017.

The purpose of this NOFA is to
announce funding availability and
general eligibility and administrative
provisions for FY 2019 through 2023.
FSA is not making substantive changes
to OCCSP.

FSA will accept applications from
State Agencies interested in overseeing
reimbursements to producers and
handlers in their States. In order for a
State agency to receive a new fund
allocation for FY 2019, it must establish
a new agreement with FSA. FY 2019
agreements will include provisions that
allow FSA to extend the agreements to
provide additional funds and allow
State Agencies to continue to administer
OCCGCSP for future years. FSA has not yet

determined whether an additional
application period will be announced
for later years for State Agencies that
choose not to participate in FY 2019;
State Agencies that would like to
administer OCCSP for future years are
encouraged to establish an agreement
for FY 2019 to ensure that they will be
able to continue to participate.

All producers ang handlers can apply
for OCCSP through their local FSA
offices. In States where State Agencies
choose to administer OCCSP, a producer
or handler may apply to either the State
agency or the local FSA office; they
cannot receive payment from both.
Producers and handlers are subject to
the same eligibility criteria and
calculation of cost share payments
regardless of whether they apply for
OCCSP through an FSA local office or
a participating State agency. FSA will
coordinate with participating State
Agencies to ensure there are no
duplicate payments. If a duplicate
payment is inadvertently made, then
FSA will inform the participant and
require that funds be returned to CCC.

Availability of Funds

Funding for OCCSP is provided
through two authorizations: (1) National
Organic Certification Cost Share
Program (National OCCSP) funds and
(2) Agricultural Management Assistance
(AMA) funds.

Section 10105 of the Agricultural
Improvement Act of 2018 (2018 Farm
Bill, Pub. L. 115-334) amended section
10606(d) of the Farm Security and Rural
Investment Act of 2002 (7 U.S.C.
6523(d)), authorizing $2 million from
CCC to be used for National OCCSP
funds for each of FYs 2019 and 2020, $4
million for FY 2021, and $8 million for
each of FYs 2022 and 2023, to remain
available until expended. In addition,
approximately $16.4 million in National
funding remains available from previous
FYs and will be used to fund OCCSP in
2019 and later years as needed.

National OCCSP funds will be used
for cost share payments to certified
operations in the 50 United States, the
District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the U.S. Virgin
Islands, and the Commonwealth of the
Northern Mariana Islands.

The USDA organic regulations
recognize four separate categories, or
“scopes,” that must be individually
inspected for organic certification:
Crops, livestock, wild crops, and
handling (that is, processing). A single
operation may be certified under
multiple scopes. For example, a
certified organic vegetable farm that also
has certified organic chickens and
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produces certified organic jams would
be required to be certified for three
scopes: Crops, livestock, and handling.
State organic program fees are also
eligible for cost share reimbursement
and for OCCSP purposes are considered
an additional, separate scope. State
organic program fees may be required by
States that have established a State
organic program according to 7 CFR
205.620 through 205.622, and are in
addition to the costs of organic
certification under the four scopes of
USDA organic certification. National
OCCSP funds can be used to provide
cost share for all four scopes of USDA
organic certification (that is, crops, wild
crops, livestock, and handling) and the
additional scope of State organic
program fees.

In addition to the National OCCSP
funds, an additional $1 million in AMA
funding is authorized in 7 U.S.C. 1524
for each FY. AMA funds may be used
only for cost share payments for organic
certification for the three scopes of
crops, wild crops, and livestock, and are
specifically targeted to the following 16
States:

e Connecticut,

e Delaware,

e Hawaii,

e Maryland,

¢ Massachusetts,

e Maine,

e Nevada,

e New Hampshire,

e New Jersey,

e New York,

¢ Pennsylvania,

¢ Rhode Island,

e Utah,

e Vermont,

e West Virginia, and

e Wyoming.

Sequestration will apply to the total
amount of funding available for OCCSP
for FYs 2019 through 2023, if required
by law.

Cost Share Payments

As required by law (7 U.S.C. 6523(b)),
the cost share payments cannot exceed
75 percent of eligible costs incurred, up
to a maximum of $750 per scope for
each certified organic operation. FSA
will calculate 75 percent of the
allowable costs incurred, not to exceed
a maximum of $750 per scope.

Cost share assistance will be provided
for allowable costs paid during the same
FY for which the OCCSP payment is
being requested. Cost share assistance
will be provided on a first come, first
served basis, until all available funds
are obligated for each FY. Applications
received after all funds are obligated
will not be paid. Allowable costs for
producers and handlers include:

o Application fees;

¢ Inspection fees, including travel
costs and per diem for organic
inspectors;

e USDA organic certification costs,
including fees necessary to access
international markets with which AMS
has equivalency agreements or
arrangements;

¢ State Organic Program fees;

o User fees or sale assessments; and

e Postage.

Unallowable costs include:

¢ Inspections due to violations of
USDA organic regulations or violations
of State Organic Program requirements;

¢ Costs related to non-USDA organic
certifications;

e Costs related to transitional
certification;

o Costs related to any other labeling
program;

o Materials, supplies, and equipment;

o Late fees;

e Membership fees; and

¢ Consultant fees.

Allowable costs for participating State
Agencies include:

o Allowable cost share payments to
eligible producers and handlers; and

o Indirect costs based a current
negotiated indirect cost rate agreement,
a de minimis indirect cost rate (as
applicable), or other rate in accordance
with 2 CFR 200, Appendix VII.

Eligible Producers and Handlers

To be eligible for OCCSP payments, a
producer or handler must both:

o Possess USDA organic certification
at the time of application; and

e Have paid fees or expenses related
to its initial certification or renewal of
its certification from a certifying agent.

Operations with suspended, revoked,
or withdrawn certifications at the time
of application are ineligible for cost
share reimbursement. OCCSP is open to
producers and handlers in the 50 United
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the U.S. Virgin
Islands, and the Commonwealth of the
Northern Mariana Islands.

How To Submit an Application
State Agencies

State Agencies must have an
agreement in place to participate in
OCCSP. To provide cost share assistance
for FY 2019, State Agencies must
complete an Application for Federal
Assistance (Standard Form 424 and
424B) and enter into a grant agreement
with FSA. State Agencies must submit
the Application for Federal Assistance
(Standard Form 424 and 424B)
electronically via Grants.gov, the

Federal grants website, at http://
www.grants.gov. For information on
how to use Grants.Gov, please consult
http://www.grants.gov/GetRegistered.
State Agencies intending to utilize
subgrantees must refer to the Fiscal Year
2019 Full Notice of Funding
Opportunity Announcement on
Grants.Gov for additional application
requirements. FSA will accept
applications from States for funds for
FY 2019 cost-share assistance between
the period of April 29, 2019, and May
29, 2019. Upon receipt of complete
applications, FSA may begin reviewing
the applications and may make awards
prior to the deadline. Pending fund
availability, applications received after
the deadline may be considered. The
grant agreement must be signed by an
official who has authority to apply for
Federal assistance.

Producers and Handlers

Certified operations may apply for
OCCSP payments through FSA local
offices or through a State agency (or
authorized subgrantee) if their State has
established an agreement to administer
OCCsP.

To apply for OCCSP through FSA, an
applicant must submit a complete
application, either in person or by mail,
to any FSA county office. A complete
application includes the following
documentation:

¢ Form CCC-884—~Organic
Certification Cost Share Program,
available online at https://
www.fsa.usda.gov/programs-and-
services/occsp or at any FSA county
office;

¢ Proof of USDA organic certification;

¢ Itemized invoices showing
expenses paid to a third-party certifying
agency for certification services during
the FY in which the application is
submitted; and

e An AD-2047, if not previously
provided.

Applicants may be required to
provide additional documentation to
FSA if necessary to verify eligibility or
issue payment.

FSA is currently accepting
applications for eligible costs incurred
in FY 2019. For costs incurred in FYs
2020 through 2023, the application
period will begin on October 1 of the
respective FY. The application periods
end on October 31 of the following FY,
or when there is no more available
funding, whichever comes first. For
example, for costs incurred during FY
2019 (October 1, 2018, through
September 30, 2019), the application
period ends the earlier of October 31,
2019, or when funding is no longer
available.


https://www.fsa.usda.gov/programs-and-services/occsp
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Participating State Agencies will
establish their own application process
and deadlines for producers and
handlers, as specified in their grant
agreements, and eligible operations
must submit an application package
according to the instructions provided
by the State agency. State Agencies
should refer to the Full Notice of
Funding Opportunity Announcement
on Grants.gov for additional details on
process and deadline requirements. A
list of participating State Agencies will
be available at https://
www.fsa.usda.gov/programs-and-
services/occsp after their agreements
with FSA to administer OCCSP are
finalized.

Definitions

For this NOFA, the following
definitions apply.

“State agency’’ means the agency,
commission, or department responsible
for agriculture under its jurisdiction in
each of the 50 States, the District of
Columbia, the Commonwealth of Puerto
Rico, the United States Virgin Islands,
Guam, American Samoa, and the
Commonwealth of the Northern Marina
Islands.

“USDA organic certification’” means a
determination made by a certifying
agent that a production or handling
operation is in compliance with Organic
Foods Production Act of 1990 (7 U.S.C.
6501—-6522) and the regulations in 7
CFR part 205, which is documented by
a certificate of organic operation.

The following definitions from the
regulations of 7 CFR 205.2 also apply to
this NOFA: “certified operation,”
“certifying agent,” “crop,” “handler,”
“inspection,” “inspector,” “labeling,”
“livestock,” “‘organic,” “organic
production,” “processing,” “producer,”
“State certifying agent,” ““State organic
program,” and ‘“wild crop.”

Other Provisions

Producers and handlers who file an
application with FSA have the right to
an administrative review of any FSA
adverse decision with respect to the
application under the appeals
procedures in 7 CFR parts 780 and 11.
FSA program requirements and
determinations that are not in response
to, or result from, an individual
disputable set of facts in an individual
participant’s application for assistance
are not matters that can be appealed.

A producer or handler may file an
application with an FSA county office
after the OCCSP application deadline,
and in such case the application will be
considered a request to waive the
deadline. The Deputy Administrator has
the discretion and authority to consider

the case and waive or modify
application deadlines and other
requirements or program provisions not
specified in law, in cases where the
Deputy Administrator determines it is
equitable to do so and where the Deputy
Administrator finds that the lateness or
failure to meet such other requirements
or program provisions do not adversely
affect the operation of OCCSP. Although
applicants have a right to a decision on
whether they filed applications by the
deadline or not, applicants have no right
to a decision in response to a request to
waive or modify deadlines or program
provisions. The Deputy Administrator’s
refusal to exercise discretion to consider
the request will not be considered an
adverse decision and is, by itself, not
appealable.

Any producer or handler who applies
to a State agency is subject to review
rights afforded by the State agency.

Participating State Agencies that are
dissatisfied with any FSA decision
relative to a State agency agreement may
seek redress in accordance with 2 CFR
200.341.

The regulations governing offsets and
withholdings in 7 CFR part 1403 apply
to OCCSP payments. Any participant
entitled to an OCCSP payment may
assign such payment(s) in accordance
with the regulations in 7 CFR part 1404.

Awards to State Agencies will be
subject to 2 CFR part 200, Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards.

Paperwork Reduction Act
Requirements

The information collection request for
OCCSP is approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act. The OMB
control number for the approval is
0560-0289.

Catalog of Federal Domestic Assistance

The title and number of the Federal
assistance program in the Catalog of
Federal Domestic Assistance to which
this NOFA applies is 10.171, Organic
Certification Cost Share Program
(OCCSP).

Environmental Review

The environmental impacts of this
NOFA have been considered in a
manner consistent with the provisions
of the National Environmental Policy
Act (NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA (7 CFR part
799). The purpose of OCCSP is to
provide cost share assistance to

producers and handlers of agricultural
products in obtaining organic
certification. This NOFA merely
announces funding availability and
general eligibility and administrative
provisions for FY 2019 through 2023.
FSA is not making substantive changes
to OCCSP. As such, the Categorical
Exclusions found at 7 CFR part 799.31
apply, specifically 7 CFR
799.31(b)(6)(iii) (that is, financial
assistance to supplement income). No
Extraordinary Circumstances (7 CFR
799.33) exist. As such, FSA has
determined that this NOFA does not
constitute a major Federal action that
would significantly affect the quality of
the human environment, individually or
cumulatively. Therefore, FSA will not
prepare an environmental assessment or
environmental impact statement for this
administrative action and this NOFA
serves as documentation of the
programmatic environmental
compliance decision.

Richard Fordyce,
Administrator, Farm Service Agency.
Robert Stephenson,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 2019-08624 Filed 4-26—19; 8:45 am|
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

[Docket No. FSIS-2018-0039]

The Public Health Information System
(PHIS) Export Component Fee

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
that starting June 1, 2019, it will assess
a fee to exporters that choose to apply
for export certificates electronically
through the export component of the
Agency’s Public Health Information
System (PHIS). FSIS is only using the
PHIS export component for a limited
number of countries at this time.

DATES: FSIS will charge the fee
announced in this notice beginning June
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Roberta Wagner, Assistant
Administrator, Office of Policy and
Program Development; Telephone:
(202) 205-0495.

SUPPLEMENTARY INFORMATION:


https://www.fsa.usda.gov/programs-and-services/occsp
https://www.fsa.usda.gov/programs-and-services/occsp
https://www.fsa.usda.gov/programs-and-services/occsp
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Background

On June 29, 2016, the Food Safety and
Inspection Service (FSIS) published the
final rule, “Electronic Export
Application and Certification Charge;
Flexibility in the Requirements for
Export Inspection Marks, Devices, and
Certificates; Egg Products Export
Certification” (81 FR 42225). The
preamble to the final rule explained that
FSIS would implement an electronic
export application and certification
system available through the Agency’s
PHIS export component. The electronic
export application and certification
process provides service options to U.S.
exporters, enabling them to
electronically submit, track, and manage
their export applications. To cover the
costs of providing this service, the final
rule established a formula-based fee for
electronic export applications.

The applicability date of the export
application and certification provisions

Labor Cost

Cost

provided in the final rule was June 29,
2017. The final rule stated that, on an
annual basis, the Agency would update
the fee and publish the new fee in the
Federal Register.

On September 4, 2017, FSIS
published a Federal Register notice
(FRN), ‘“Public Health Information
System (PHIS) Export Component
Country Implementation” (FR 82
42056). The notice announced that, in
response to stakeholder feedback and to
ensure sufficient testing and outreach,
the Agency extended the
implementation date of the PHIS export
component to June 29, 2018.

The Agency also announced that it
would implement the PHIS export
component with a limited number of
foreign countries and would expand
implementation to add countries
incrementally. In addition, FSIS stated
that it would assess the fee no sooner
than January 1, 2019, and would
recalculate the fee based on the best

(Technical Support + Export Library Maintenance)

available estimates for costs and number
of applications.

Under the authority of the
Agricultural Marketing Act, FSIS will
continue to make certifications
regarding exported meat and poultry
products meeting conditions or
standards that are not imposed, or that
are in addition to those imposed, by
U.S. meat and poultry regulations, the
Federal Meat Inspection Act (FMIA), or
the Poultry Product Inspection Act
(PPIA) (9 CFR 350.3(b) and 362.2(b)).
FSIS collects fees and charges from
establishments and facilities that
request certification service in addition
to the basic export certification of
wholesomeness (9 CFR 350.7 and
362.5).

Electronic Export Application Formula
Update

As published in the final rule, the
Electronic Export Application Fee
Formula is:

+ IT

(Ongoing Operations and Maintenance + eAuthentication)

Number of Export Applications

To determine the June 2019 electronic
export application fee, FSIS has updated
the labor costs and IT costs in the
formula numerator. FSIS stated in the
2016 final rule and the 2017 Federal
Register notice that it would update and
recalculate the fee based on the best
available estimates for costs and number
of applications; however, the number of
export applications (the denominator in
the formula) cannot be accurately

Labor Cost

($560,901.60+

assessed until a majority of countries are
using the export component. The
current number of export applications is
an estimate based on a survey
conducted by FSIS’s Office of Field
Operations in June 2013 (81 FR 42230)
of the certificates issued, which likely is
an overestimate of the number of export
certificates that will be issued in Fiscal
Year (FY) 2019 via the PHIS export
component. The overestimate of the

[$337,369])+IT Cost

number of export applications results in
an underestimate of the initial fee that
will be assessed starting June 1, 2019.
Therefore, using the codified formula
above, FSIS is updating the numerator.
The denominator (the number of export
applications) remains unchanged.

The 2019 Electronic Export
Application Fee:

($1,414,285.60+30)

The following discussion provides an
explanation of the costs of providing the
PHIS export component:

e Technical Support Costs: As noted
in the final export rule and September
2017 Federal Register notice, technical
support costs consist of activities like

576,192

= $4.01

resolving user problems with the
electronic application services,
identifying web browser compatibility
issues, and resolving access issues to
authorized areas of the system (FR 82
42056). The updated total technical
support cost estimate is $560,901.60,

which includes total yearly cost for a
Help Desk Specialist ($278,553.60); total
yearly cost for one Tier III Support
Business Analyst from FSIS’ PHIS
Support Services Contract for the export
component ($141,174); and total yearly
cost for one Tier III Senior Business
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Analyst for the PHIS Production Version
of the export component ($141,174).

e Export Library Maintenance Cost:
The cost for funding two full-time
employees to provide export library
functions is $337,369. Export library
maintenance supports the PHIS export
component and includes the writing,
testing, and maintenance of complex
business rules for evaluating the export
application that is submitted into the
PHIS export system. The business rules
allow the system to determine product
eligibility before the system accepts the
application and transmits it to
inspection program personnel. The
business rules also facilitate the type of
export certification required by the
foreign government that will be issued
when the application is accepted. This
work supports the PHIS export
component and is not part of current
export library functions. In addition,
there will be continuous updates to the
system.

e On-going Operations and
Maintenance Costs: As noted in the final
export rule and September 2017 Federal
Register notice, the cost of providing
on-going operations and maintenance
covers activities, such as modifying the
application based on changes in
requirements or user needs; adding
functionality based on foreign
regulatory changes; upkeep of the
system to ensure a secure operating
environment that protects the data,
improvements and necessary repairs to
keep the system responsive to users’
needs; and costs to operate the system’s
components (FR 82 42056). The updated
Operations and Maintenance costs is
$1,414,285.60, based on a fixed price
contract for ongoing PHIS development,
operations, and maintenance. This cost
may increase in future years based on
whether the Government Services
Administration (GSA) schedule
increases in labor rates and other
factors.

e eAuthentication costs: Consistent
with the final export rule and
September 2017 Federal Register notice,
the cost of providing eAuthentication
will remain zero when FSIS begins
assessing the fee June 1, 2019.
eAuthentication is a single sign-on
application that allows users to securely
access multiple USDA applications,
including the PHIS export component.
To access the PHIS export component
users need to register for a USDA
eAuthentication account. To learn more
about eAuthentication and how to
register for an account, visit https://
www.eauth.usda.gov.

E-Government Act

FSIS and the U.S. Department of
Agriculture (USDA) are committed to
achieving the purposes of the E-
Government Act (44 U.S.C. 3601, et
seq.) by, among other things, promoting
the use of the internet and other
information technologies and providing
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication and officially notify the
World Trade Organization’s Committee
on Sanitary and Phytosanitary Measures
(WTO/SPS Committee) in Geneva,
Switzerland, of this proposal on-line
through the FSIS web page located at:
http://www.fsis.usda.gov/federal-
register.

FSIS also will make copies of this
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
Constituent Updates are available on the
FSIS web page. Through the web page,
FSIS is able to provide information to a
much broader, more diverse audience.
In addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program

Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain_combined 6 8 _
12.pdf, or write a letter signed by you
or your authorized representative.
Send your completed complaint form
or letter to USDA by mail, fax, or email:
Mail: U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410.
Fax: (202) 690-7442.
Email: program.intake@usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).
Done at Washington, DC.
Carmen M. Rottenberg,
Administrator.
[FR Doc. 2019-08547 Filed 4-26—19; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

[Docket No. NRCS-2018-0013]

South Branch Potomac River
Subwatershed of the Potomac River
Watershed, Highland County, Virginia
and Pendleton and Grant Counties,
West Virginia

AGENCY: Natural Resources

Conservation Service, (NRCS), USDA.

ACTION: Notice of deauthorization of
Federal funding.

SUMMARY: NRCS gives notice of the
deauthorization of Federal funding for
the South Branch Potomac River
Subwatershed of the Potomac River
Watershed project, Highland County,
Virginia and Pendleton and Grant
Counties, West Virginia, effective
November 29, 2018.

FOR FURTHER INFORMATION CONTACT: For
further information contact the
following individuals: John Bricker,
Virginia State Conservationist, NRCS,
1606 Santa Rosa Road, Suite 209,
Richmond, Virginia 23229, (804) 287—
1691 or Jack.Bricker@va.usda.gov. Louis
Aspey, West Virginia State
Conservationist, NRCS, 1550 Earl L.
Core Road, Suite 200, Morgantown,
West Virginia 26505, (304) 284—7540 or
Louis.Aspey@wv.usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to the Flood Control Act Public Law 78—
534 and the Natural Resources
Conservation Service (NRCS) Guidelines
(7 CFR part 622), a determination has


http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
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been made that the proposed works of
improvement for the South Branch
Potomac River Subwatershed of the
Potomac River Watershed project will
not be installed. The sponsoring local
organization have concurred in this
determination and agree that Federal
funding should be deauthorized for the
project. Information regarding this
determination may be obtained from
John Bricker, Virginia State
Conservationist, and Louis Aspey, West
Virginia State Conservationist, at the
above addresses and telephone
numbers.

No administrative action on
implementation of the proposed
deauthorization will be taken until 60
days after the date of this publication in
the Federal Register.

Catalog of Federal Domestic
Assistance: Catalog of Federal Domestic
Assistance Program No. 10.904,
Watershed Protection and Flood
Prevention. Executive Order 12372
regarding State and local clearinghouse
review of Federal and federally assisted
programs and project is applicable.

John A. Bricker,

VA State Conservationist.

Louis Aspey,

WYV State Conservationist.

[FR Doc. 2019-08598 Filed 4-26-19; 8:45 am|
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request
AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Rural Utilities Service (RUS) invites
comments on this information
collection for which RUS intends to
request approval from the Office of
Management and Budget (OMB).

DATES: Comments on this notice must be
received by June 28, 2019.

FOR FURTHER INFORMATION CONTACT:
Thomas P. Dickson, Rural Development
Innovation Center—Regulatory Team 2,
USDA, 1400 Independence Avenue SW,
STOP 1522, Room 5164, South
Building, Washington, DC 20250-1522.
Telephone: (202) 690—4492. Email
Thomas.dickson@usda.gov.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction

Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
RUS is submitting to OMB for
extension.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Thomas P. Dickson, Rural Development
Innovation Center—Regulatory Team 2,
USDA, 1400 Independence Avenue SW,
STOP 1522, Room 5164, South
Building, Washington, DC 20250-1522.
Telephone: (202) 690-4492. Email
Thomas.dickson@usda.gov.

Title: 7 CFR 1779, Water and Waste
Disposal Programs Guaranteed Loans.

OMB Number: 0572-0122.

Type of Request: Revision of a
currently approved information
collection.

Abstract: The Rural Utilities Service
is authorized by Section 306 of the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1926) to
make loans to public agencies, nonprofit
corporations, and Indian tribes for the
development of water and waste
disposal facilities primarily servicing
rural residents. The guaranteed loan
program encourages lender participation
and provides specific guidance in the
processing and servicing of guaranteed
loans. The regulations governing the
Water and Waste Disposal Guaranteed
Loan program are codified at 7 CFR
1779. The required information, in the
form of written documentation and
Agency approved forms, is collected
from applicants/borrowers, their
lenders, and consultants. The collected
information will be used to determine
applicant/borrower eligibility, project
feasibility, and to ensure borrowers
operate on a sound basis and use loan
funds for authorized purposes. Failure
to collect proper information could
result in improper determinations of

eligibility, improper use of funds, and/
or unsound loans.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 27.56 hours per
response.

Respondents: Business or other for
profit; Not-for-profit institutions; State,
Local or Tribal government.

Estimated Number of Respondents:
99.

Estimated Number of Responses per
Respondent: 1.69.

Estimated Total Annual Burden on
Respondents: 2,728 hours.

Copies of this information collection
can be obtained from Thomas P.
Dickson, Rural Development Innovation
Center—Regulatory Team 2, USDA,
1400 Independence Avenue SW, STOP
1522, Room 5164, South Building,
Washington, DC 20250-1522.
Telephone: (202) 690—4492. Email
Thomas.dickson@usda.gov. All
responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Chad Rupe,

Acting Administrator, Rural Utilities Service.
[FR Doc. 2019-08496 Filed 4-26-19; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Connecticut Advisory
Committee

AGENCY: Commission on Civil Rights.
ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a roundtable meeting of
the Connecticut Advisory Committee to
the Commission will convene at 2:00
p-m. (EDT) on Monday, April 29, 2019,
at the ACLU, 765 Asylum Avenue,
Hartford, CT 06105. The purpose of the
meeting is to review the advisory
memorandum on prosecutorial practices
and determine next steps for engaging
legislators and the public about the
Committee’s work product.
DATES: Monday, April 29, 2019.

Time: 2:00 p.m. (EDT).
ADDRESSES: ACLU, 765 Asylum Avenue,
Hartford, CT 06105.
FOR FURTHER INFORMATION CONTACT:
Evelyn Bohor at ero@usccr.gov, or 303—
866—-1040.
SUPPLEMENTARY INFORMATION: To review
the advisory memorandum on
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prosecutorial practices and determine
next steps for engaging legislators and
the public about the Committee’s work
product. If other persons who plan to
attend the meeting require other
accommodations, please contact Evelyn
Bohor at ebohor@usccr.gov at the
Eastern Regional Office at least ten (10)
working days before the scheduled date
of the meeting.

Persons interested in the issue are
also invited to submit written
comments; the comments must be
received in the regional office by
Wednesday, May 29, 2019. Written
comments may be mailed to the Eastern
Regional Office, U.S. Commission on
Civil Rights, 1331 Pennsylvania
Avenue, Suite 1150, Washington, DC
20425, faxed to (202) 376-7548, or
emailed to Evelyn Bohor at ebohor@
usccr.gov. Persons who desire
additional information may contact the
Eastern Regional Office at (202) 376—
7533.

Records and documents discussed
during the meeting will be available for
public viewing as they become available
at https://www.facadatabase.gov/FACA/
FACAPublicViewCommitteeDetails?id=
a10t0000001gzlqAAA, and clicking on
the “Meeting Details” and “Documents”’
links. Records generated from this
meeting may also be inspected and
reproduced at the Eastern Regional
Office, as they become available, both
before and after the meeting. Persons
interested in the work of this advisory
committee are advised to go to the
Commission’s website, www.usccr.gov,
or to contact the Eastern Regional Office
at the above phone number, email or
street address.

Agenda:
Monday, April 29, 2019; 2:00 p.m. (EDT)

I. Welcome and Roll Call
II. Discussion on Advisory
Memorandum and Press Release
III. Decisions on Next Steps for
Memorandum and Press Release
IV. Other Business
V. Open Comment
VI. Adjournment
Exceptional Circumstance: Pursuant
to 41 CFR 102-3.150, the notice for this
meeting is given less than 15 calendar
days prior to the meeting because of the
exceptional circumstances of the federal
government shutdown.
Dated: April 24, 2019.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 201908616 Filed 4-26-19; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS
Notice of Public Meeting of the Idaho
Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that a meeting of the Idaho
Advisory Committee (Committee) to the
Commission will be held at 12:00 p.m.
(Mountain Time) on Friday, May 10,
2019. The purpose of the meeting is to
receive briefing testimony on Native
American voting rights issues and to
discuss the Committee’s ongoing project
on Native American voting rights in
Idaho.

DATES: The meeting will be held on
Friday, May 10, 2019, at 12:00 p.m.
Mountain Time.
Public Call Information:

Public Call Information (audio): 877—
260-1479; Conference ID: 4734544,

Web Access Information (visual): The
online portion of the meeting may be
accessed through the following link:
https://cc.readytalk.com/r/2eg5pdvoyx
9t&eom.

To participate, please access the
webinar and call into the conference
line.

FOR FURTHER INFORMATION CONTACT:
Alejandro Ventura at aventura@
usccr.gov or (213) 894-3437.

SUPPLEMENTARY INFORMATION: This
meeting is available to the public
through the number listed above (audio)
and web access link (visual). Please use
both the call-in number and the web
access link in order to follow the
meeting. Callers can expect to incur
charges for calls they initiate over
wireless lines, and the Commission will
not refund any incurred charges. Callers
will incur no charge for calls they
initiate over land-line connections to
the toll-free telephone number. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800—877—
8339 and providing the Service with the
conference call number and conference
ID number.

Members of the public are entitled to
make comments during the open period
at the end of the meeting. Members of
the public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be mailed to the

Western Regional Office, U.S.
Commission on Civil Rights, 300 North
Los Angeles Street, Suite 2010, Los
Angeles, CA 90012. They may be faxed
to the Commission at (213) 894—0508, or
emailed Alejandro Ventura at aventura@
usccr.gov. Persons who desire
additional information may contact the
Regional Programs Unit at (213) 894—
3437.

Records and documents discussed
during the meeting will be available for
public viewing prior to and after the
meeting at https://
www.facadatabase.gov/FACA/
FACAPublicViewCommitteeDetails?id=
a10t0000001gzkZAAQ.

Please click on the “Committee
Details” tab. Records generated from
this meeting may also be inspected and
reproduced at the Regional Programs
Unit, as they become available, both
before and after the meeting. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs Unit at
the above email or street address.

Agenda

I. Call to Order and Roll Call
II. Introductory Remarks
III. Briefing on Native American Voting
Rights Issues
a. O.]. Semans, Four Directions
b. Jacqueline De Le6n, Native
American Rights Fund
IV. Q & A with Committee Members
V. Updates on Implementation Plan of
Native American Voting Rights
Project
VI. Next Steps
VII. Public Comments
VIII. Adjournment
Exceptional Circumstance: Pursuant
to 41 CFR 102-3.150, the notice for this
meeting is given less than 15 calendar
days prior to the meeting because of the
exceptional circumstances of the federal
government shutdown.

Dated: April 24, 2019.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2019-08580 Filed 4—-26-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Census Bureau

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
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information under the provisions of the
Paperwork Reduction Act.

Agency: U.S. Census Bureau.

Title: Quarterly Summary of State and
Local Government Tax Revenues.

OMB Control Number: 0607—-0112.

Form Number(s): F-71, F-72, F-73.

Type of Request: Extension of a
currently approved collection.

Number of Respondents: 7,351.

Average Hours per Response: 29,404.

Burden Hours: 8,002.

Needs and Uses: State and local
government tax collections, amounting
to nearly $1.4 trillion annually,
constitute approximately 43 percent of
all governmental revenues. Quarterly
measurement of, and reporting on, these
fund flows provides valuable insight
into trends in the national economy and
that of individual states. Information
collected on the type and quantity of
taxes collected gives comparative data
on how the various levels of government
fund their public sector obligations.

The Census Bureau conducts the
Quarterly Summary of State & Local
Government Tax Revenues (Q-Tax
Survey) to provide quarterly estimates
of state and local government tax
revenue at a national level, as well as
detailed tax revenue data for individual
states. It serves as a timely source of tax
data for many data users and policy
makers and is the most current
information available on a nationwide
basis for government tax collections.
There are three components to the Q-
Tax Survey. The first component is the
Quarterly Survey of Property Tax
Collections (F-71), which collects
property tax data from local
governments. The second component is
the Quarterly Survey of State Tax
Collections (F-72), which collect data
comprised of 25 different tax categories
for all 50 states. The third component is
the Quarterly Survey of Selected Non-
Property Taxes (F-73), which collects

local tax revenue data for three taxes:
Sales and gross receipts taxes,
individual income taxes, and
corporation net income taxes. We are
requesting a three-year extension of
these information collection forms
without changes.

The Census Bureau conducts the three
components of the Q-Tax Survey to
collect state and local government tax
data for this data series established in
1962. Tax collection data are used to
measure economic activity for the
Nation as a whole, as well as for
comparison among the states. These
data are also used in comparing the mix
of taxes employed by individual states
and in determining the revenue raising
capacity of different types of taxes in
different states.

Key users of these data include the
Bureau of Economic Analysis (BEA), the
Federal Reserve Board (FRB), and the
Department of Housing and Urban
Development (HUD) who rely on these
data to provide the most current
information on the financial status of
state and local governments. These data
are included in the quarterly estimates
of the National Income and Product
Accounts developed by BEA. HUD has
used the property tax data as one of nine
cost indicators for developing Section 8
rent adjustments. Legislators, policy
makers, administrators, analysts,
economists, and researchers use these
data to monitor trends in public sector
revenues. Journalists, teachers, and
students use these data as well for their
research purposes.

Affected Public: State, local or Tribal
government.

Frequency: Quarterly.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.,
Sections 161 and 182.

This information collection request
may be viewed at www.reginfo.gov.

Follow the instructions to view
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395-5806.

Sheleen Dumas,

Departmental Lead PRA Officer, Office of the
Chief Information Officer, Commerce
Department.

[FR Doc. 2019-08546 Filed 4-26-19; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, U.S. Department of
Commerce.

ACTION: Notice and opportunity for
public comment.

SUMMARY: The Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of the
firms contributed importantly to the
total or partial separation of the firms’
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

SUPPLEMENTARY INFORMATION:

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT

ASSISTANCE
[03/12/2019 through 04/22/2019]

Firm name

Firm address

Date accepted
for
investigation

Product(s)

Arkansas Valley
Feathers, Inc.

Cast Metals 550 Liberty Road, Delaware, OH 43015 ........
Technology,
Inc.

Rexarc Inter- 35 East Third Street, West Alexandria, OH
national, Inc. 45381.

28419 Highway 87, California, MO 65018

4/11/2019

4/18/2019

pumps.
4/19/2019

The firm produces and sells feathers in bulk and also manu-
factures decorative products made of feathers.

The firm manufactures low-volume finished aluminum cast-
ings, including parts for industrial blowers, casters, and

The firm manufactures gas filling systems, such as com-
pressors, and related parts.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.

A written request for a hearing must be
submitted to the Trade Adjustment
Assistance Division, Room 71030,

Economic Development Administration,
U.S. Department of Commerce,
Washington, DC 20230, no later than ten
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(10) calendar days following publication
of this notice. These petitions are
received pursuant to section 251 of the
Trade Act of 1974, as amended.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Irette Patterson,

Program Analyst.

[FR Doc. 2019-08550 Filed 4-26—19; 8:45 am|
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[S-35-2019]

Approval of Subzone Status; Lexmark
International, Inc., Longmont, Colorado

On March 7, 2019, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the City and County of
Denver, Colorado, grantee of FTZ 123,
requesting subzone status subject to the
existing activation limit of FTZ 123, on
behalf of Lexmark International, Inc., in
Longmont, Colorado.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (84 FR 9084, March 13, 2019).
The FTZ staff examiner reviewed the
application and determined that it
meets the criteria for approval. Pursuant
to the authority delegated to the FTZ
Board Executive Secretary (15 CFR Sec.
400.36(f)), the application to establish
Subzone 1231 was approved on April
23, 2019, subject to the FTZ Act and the
Board’s regulations, including Section
400.13, and further subject to FTZ 123’s
858-acre activation limit.

Dated: April 24, 2019.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2019-08569 Filed 4-26—19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-580-883]

Certain Hot-Rolled Steel Flat Products
From the Republic of Korea; 2017-
2018; Rescission of the Antidumping
Duty Administrative Review in Part

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is rescinding the
administrative review, in part, of the
antidumping duty order on certain hot-
rolled steel flat products (hot-rolled
steel) from the Republic of Korea
(Korea) for the period October 1, 2017,
through September 30, 2018.

DATES: Applicable April 29, 2019.

FOR FURTHER INFORMATION CONTACT:
Kabir Archuletta or Genevieve Coen,
AD/CVD Operations, Office V,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2593 or
(202) 482-3251, respectively.

SUPPLEMENTARY INFORMATION:
Background

On October 1, 2018, Commerce
published a notice of opportunity to
request an administrative review of the
antidumping duty order on hot-rolled
steel from Korea.! Pursuant to requests
from interested parties, Commerce
initiated an administrative review with
respect to eight companies for the
period October 1, 2017, through
September 30, 2018.2 Commerce
exercised its discretion to toll all
deadlines affected by the partial federal
government closure from December 22,
2018, through the resumption of
operations on January 29, 2019.3 If the
new deadline falls on a non-business
day, in accordance with Commerce’s
practice, the deadline will become the
next business day. The tolled deadline

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 83 FR 49358
(October 1, 2018).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 83 FR
63615 (December 11, 2018) (Initiation).

3 See memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, ‘“Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in this segment of
the proceeding have been extended by 40 days.

for a party to withdraw a request for
review was April 22, 2019.4

Withdrawal of Review Request

The petitioners timely withdrew their
request for an administrative review of
five companies: Dongbu Steel Co., Ltd.;
Dongkuk Industries Co., Ltd.; Marubeni-
Itochu Steel Korea; Soon Hong Trading
Co.; and Sungjin Co.5 No other party
requested review of these companies.

Partial Rescission of Administrative
Review

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if the party that requested a review
withdraws its request within 90 days of
the date of publication of the notice of
initiation. Only the petitioners
requested review of these five
companies. As such, all review requests
have been withdrawn for these
companies, as detailed above. Therefore,
Commerce is rescinding this review
with respect to those five companies, in
accordance with 19 CFR 351.213(d)(1).
The review will continue with respect
to the other companies for which a
review was requested and initiated:
Hyundai Steel Company, POSCO, and
POSCO Daewoo Corporation.®

Assessment

Commerce will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on all appropriate
entries. For the companies for which
this review is rescinded, antidumping
duties shall be assessed at rates equal to
the cash deposit of estimated
antidumping duties required at the time
of entry, or withdrawal from warehouse
for consumption, in accordance with 19
CFR 351.212(c)(1)(i). Commerce intends
to issue appropriate assessment
instruction to CBP 15 days after
publication of this notice.

Notification to Importers

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

41d.

5 See Petitioners’ Letter, “‘Petitioners’ Partial
Withdrawal of Administrative Review Request,”
dated April 19, 2019.

6 See Initiation at 63617.
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Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return or destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction. This notice
is issued and published in accordance
with sections 751 and 777(i)(1) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(d)(4).

Dated: April 23, 2019.
James Maeder,

Associate Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations performing the duties of Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations.

[FR Doc. 2019-08575 Filed 4-26-19; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-959]

Certain Coated Paper Suitable for
High-Quality Print Graphics Using
Sheet-Fed Presses From the People’s
Republic of China: Rescission of
Countervailing Duty Administrative
Review; 2017

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is rescinding the
administrative review of the
countervailing duty (CVD) order on
certain coated paper suitable for high-
quality print graphics using sheet-fed
presses (coated paper) from the People’s
Republic of China (China) for the period
of review (POR) January 1, 2017,
through December 31, 2017, based on
the timely withdrawal of the requests
for review.

DATES: Applicable April 29, 2019.

FOR FURTHER INFORMATION CONTACT:
Mary Kolberg, AD/CVD Operations,
Office I, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1785.

SUPPLEMENTARY INFORMATION:

Background

On November 1, 2018, Commerce
published the notice of opportunity to
request an administrative review of the
CVD order on coated paper from China
for the POR January 1, 2017, through
December 31, 2017.1 On November 30,
2018, Verso Corporation (Verso) and
Sappi North America (Sappi), domestic
producers of subject merchandise, and
the United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers Union,
AFL-CIO, CLC (USW), a union
representing workers engaged in the
production of coated paper (collectively,
the petitioner), requested that
Commerce conduct an administrative
review of Shandong Sun Paper Industry
Joint Stock Co., Ltd., Yanzhou
Tianzhang Paper Industry Co., Ltd.,
.Shandong International Paper and Sun
Coated Paperboard Co., Ltd.,
International Paper and Sun
Cartonboard Co., Ltd., Gold East Paper
(Jiangsu) Co., Ltd., Gold Huasheng Paper
Co., Ltd., Gold East (Hong Kong)
Trading Co., Ltd., Ningbo Zhonghua
Paper Co., Ltd., Ningbo Asia Pulp and
Paper Co., Ltd., Hainan Jinhai Pulp and
Paper Co., Ltd., Shandong Huatai Paper
Industry Shareholding Co., Ltd.,
Chenming HK, Ltd., Jingxi Chenming
Paper Co., Ltd., and Sinar Mas Paper
(China) Investment Co. Ltd.2 No other
parties requested an administrative
review of these companies, or any other
companies. On February 6, 2019,
Commerce published in the Federal
Register a notice of initiation of an
administrative review of the
countervailing duty order on coated
paper from China covering the POR.3
On March 19, 2019, the petitioner
timely withdrew its request for
administrative review of all the
companies named in its request.*

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 83 FR 54912
(November 1, 2018).

2 See Letter from the petitioner, “Coated Paper
Suitable for High-Quality Print Graphics Using
Sheet-Fed Presses from the People’s Republic of
China: Request for Administrative Review,” dated
November 30, 2018.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
2159 (February 6, 2019). The notice of initiation
was delayed as a result of the partial shutdown of
the Federal Government from December 22, 2018
through the resumption of normal operations on
January 28, 2019.

4 See Letter from the petitioner, “Coated Paper
Suitable for High-Quality Print Graphics Using
Sheet-Fed Presses from the People’s Republic of
China: Withdrawal of Request for Administrative
Review,” dated March 19, 2019.

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if the party or parties that
requested a review withdraws the
request within 90 days of the
publication date of the notice of
initiation of the requested review. As
noted above, all requests for review
were withdrawn, and the petitioner
withdrew their requests within 90 days
of the publication date of the notice of
initiation. No other parties requested an
administrative review of the order.
Therefore, in accordance with 1 9 CFR
351.213(d)(1), we are rescinding this
review in its entirety.

Assessment

Commerce will instruct U.S. Customs
and Border Protection (CBP) to assess
countervailing duties on all appropriate
entries of coated paper from China.
Countervailing duties shall be assessed
at rates equal to the cash deposit of
estimated countervailing duties required
at the time of entry, or withdrawal from
warehouse, for consumption in
accordance with 19 CFR
351.212(c)(1)(i). Commerce intends to
issue appropriate assessment
instructions to CBP 15 days after the
date of publication of this notice of
rescission of administrative review.

Notifications

This notice also serves as a final
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under an APO in
accordance with 19 CFR 351. 305(a)(3).
Timely written notification of the return
or destruction of APO materials, or
conversion to judicial protective order,
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

This notice is issued and published in
accordance with sections 751(a)(l) and
777(i)(1) of the Tariff Act of 1930, as
amended, and 19 C FR 351.213(d)(4).

Dated: April 22, 2019.
James Maeder,

Associate Deputy Assistant Director for
Antidumping and Countervailing Duty
Operations performing the duties of Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations.

[FR Doc. 2019-08574 Filed 4-26-19; 8:45 am)]
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets From the
Socialist Republic of Vietnam: Final
Results, and Final Results of No
Shipments of the Antidumping Duty
Administrative Review; 2016-2017

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that certain
frozen fish fillets (fish fillets) from the
Socialist Republic of Vietnam (Vietnam)
are being, or are likely to be, sold in the
United States at less than normal value
during the period of review (POR)
August 1, 2016, through July 31, 2017.
DATES: Applicable April 29, 2019.

FOR FURTHER INFORMATION CONTACT:
Javier Barrientos, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone 202-482-2243.
SUPPLEMENTARY INFORMATION:

Background

Commerce published the Preliminary
Results on September 13, 2018.1 On
January 28, 2019, Commerce tolled the
deadlines in this case and the final
results by 40 days.2 On February 14,
2019, Commerce extended the deadline
for the final results to April 19, 2019.3
Commerce conducted verification of the
Hung Vuong Group 4 (HVG) from March

1 See Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam: Preliminary Results of the
Antidumping Duty Administrative Review,
Preliminary Determination of No Shipments and
Partial Rescission of the Antidumping Duty
Administrative Review; 2016-2017, 83 FR 46479
(September 13, 2018) (Preliminary Results) and
accompanying Preliminary Decision Memorandum
(PDM).

2 See Memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, “Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in this segment of
the proceeding have been extended by 40 days.

3 See Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam: Extension of
Deadline for Final Results of 20162017
Antidumping Duty Administrative Review, dated
February 14, 2019.

4 The Hung Vuong Group, or “HVG,” includes:
An Giang Fisheries Import & Export Joint Stock
Company (Agifish), Asia Pangasius Company
Limited, Europe Joint Stock Company, Hung Vuong
Joint Stock Company, Hung Vuong Mascato
Company Limited, Hung Vuong—Vinh Long Co.,
Ltd., and Hung Vuong—Sa Dec Co., Ltd. See Certain
Frozen Fish Fillets from the Socialist Republic of

11, 2019 through March 20, 2019.
Between March 13, 2019, and April 9,
2019, interested parties submitted case
and rebuttal briefs.

Scope of the Order

The product covered by the order is
frozen fish fillets, including regular,
shank, and strip fillets and portions
thereof, whether or not breaded or
marinated, of the species Pangasius
Bocourti, Pangasius Hypophthalmus
(also known as Pangasius Pangasius)
and Pangasius Micronemus. These
products are classifiable under tariff
article code 0304.62.0020 (Frozen Fish
Fillets of the species Pangasius,
including basa and tra), and may enter
under tariff article codes 0305.59.0000,
1604.19.2100, 1604.19.3100,
1604.19.4100, 1604.19.5100,
1604.19.6100 and 1604.19.8100 of the
Harmonized Tariff Schedule of the
United States (HTSUS).5 Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
order is dispositive.®

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties in this review
are addressed in the Issues and Decision
Memorandum. A list of the issues which
parties raised is attached as the
Appendix to this notice. The Issues and
Decision Memorandum is a public
document and is on file in the Central
Records Unit (CRU), Room B8024 of the
main Department of Commerce
building, as well as electronically via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System

Vietnam: Final Results of the Antidumping Duty
Administrative Review and New Shipper Review;
2011-2012, 79 FR 19053 (April 7, 2014) and
accompanying Issues and Decision Memorandum
(IDM) at 3.

5 Until June 30, 2004, these products were
classifiable under HTSUS 0304.20.6030,
0304.20.6096, 0304.20.6043 and 0304.20.6057.
From July 1, 2004, until December 31, 2006, these
products were classifiable under HTSUS
0304.20.6033. From January 1, 2007, until
December 31, 2011, these products were classifiable
under HTSUS 0304.29.6033. On March 2, 2011,
Commerce added two HTSUS numbers at the
request of U.S. Customs and Border Protection
(CBP) that the subject merchandise may enter
under: 1604.19.2000 and 1604 19.3000, which were
changed to 1604.19.2100 and 1604.19.3100 on
January 1, 2012. On January 1, 2012, Commerce
added the following HTSUS numbers at the request
of CBP: 0304.62.0020, 0305.59.0000, 1604.19.4100,
1604.19.5100, 1604.19.6100 and 1604.19.8100.

6For a complete description of the scope of the
order, see Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam: Issues and Decision
Memorandum for the Final Results of the
Thirteenth Antidumping Duty. Administrative
Review; 20162017 (Issues and Decision
Memorandum) at 2-3, dated concurrently with and
hereby adopted by this notice.

(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov and in the CRU. In
addition, a complete version of the
Issues and Decision Memorandum can
be accessed directly on the internet at
http://enforcement.trade.gov/frn/
index.html. The signed Issues and
Decision Memorandum and the
electronic version of the Issues and
Decision Memorandum are identical in
content.

Changes Since the Preliminary
Results

Based on a review of the record and
comments received from interested
parties regarding our Preliminary
Results, and for the reasons explained in
the Issues and Decision Memorandum,
we have determined to apply facts
available with an adverse inference in
determining the rate for HVG.

Final Determination of No Shipments

In the Preliminary Results, Commerce
preliminarily determined that
Cadovimex II Seafood Import Export
and Processing Joint Stock Company
(Cadovimex II), Cantho Import-Export
Seafood Joint Stock Company
(CASEAMEX), and Godaco Seafood
Joint Stock Company (GODACO)
(collectively, No Shipment Companies),
had no shipments during the POR.
Consistent with Commerce’s refinement
to its assessment practice in non-market
economy (NME) cases, we completed
the review with respect to the above-
named companies.” Based on the
certifications submitted by these
companies, we continue to find that
they did not have any shipments during
the POR. As noted in the “Assessment
Rates’ section below, Commerce
intends to issue appropriate instructions
to CBP for the above-named companies
based on the final results of the review.

Vietnam-Wide Entity

A review was requested, but not
rescinded, for Golden Quality Seafood
Corporation (Golden Quality). Golden
Quality failed to answer Commerce’s
antidumping duty questionnaire and is
not eligible for separate rate status; thus,
we find Golden Quality to be part of the
Vietnam-wide entity, which is not
under review in this POR.8 As Golden
Quality is part of the Vietnam-wide
entity, it will receive the Vietnam-wide
entity’s antidumping duty margin of
$2.39 per-kilogram (kg).

7 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694, 65694—95 (October 24, 2011).

8 See Issues and Decision Memorandum at
Comment 9.


http://enforcement.trade.gov/frn/index.html
http://enforcement.trade.gov/frn/index.html
http://access.trade.gov
http://access.trade.gov
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Final Results of the Review

The weighted-average dumping
margins for the final results of this
administrative review are as follows:

Weighted-
Exporter average mar-

gin (?E/kg)9
L[0T Te VAU Lo g o € T (o TV R TP P ORI 3.87
NTSF Seafoods Joint Stock Company . 1.37
C.P. Vietnam Corporation™ ................... 1.37
Cuu Long Fish Joint Stock Company* ........... 1.37
Green Farms Seafood Joint Stock Company* 1.37
Vinh Quang FiSheries COrPOIatiON™ ...........coiiieitiiieesiees ettt s e s s e e st b e e n e b e e e e bt e e e sbe e e e s Re e e e s r e e e e ane e e e nnenseenrenneennn 1.37

*These companies are separate rate respondents not individually examined.

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Tariff Act of 1930, as amended (the Act)
and 19 CFR 351.212(b), Commerce will
determine, and CBP shall assess,
antidumping duties on all appropriate
entries of subject merchandise in
accordance with the final results of this
review. Commerce intends to issue
appropriate assessment instructions
directly to CBP 15 days after publication
of the final results of this
administrative 9review.

For assessment purposes, we
calculated importer (or customer)-
specific assessment rates for
merchandise subject to this review. We
will continue to direct CBP to assess
importer-specific assessment rates based
on the resulting per-unit (i.e., per-kg)
rates by the weight in kg of each entry
of the subject merchandise during the
POR. Specifically, we calculated
importer-specific duty assessment rates
on a per-unit rate basis by dividing the
total dumping margins (calculated as
the difference between normal value
and export price, or constructed export
price) for each importer by the total
sales quantity of subject merchandise
sold to that importer during the POR. If
an importer (or customer)-specific
assessment rate is de minimis (i.e., less
than 0.50 percent), Commerce will
instruct CBP to assess that importer (or
customer’s) entries of subject
merchandise without regard to
antidumping duties, in accordance with
19 CFR 351.106(c)(2).

Commerce determines that the No
Shipment Companies did not have any
reviewable transactions during the POR.
As aresult, any suspended entries that
entered under these exporters’ case

91In the third administrative review of this order,
the Department determined that it would calculate
per-unit assessment and cash deposit rates for all
future reviews. See Certain Frozen Fish Fillets from
the Socialist Republic of Vietnam: Final Results of
Antidumping Duty Administrative Review and
Partial Rescission, 73 FR 15479 (March 24, 2008).

numbers (i.e., at each exporter’s rate)
will be liquidated at the Vietnam-wide
rate.10

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For the
exporters listed above, the cash deposit
rate will be the rate established in the
final results of review (except, if the rate
is zero or de minimis, i.e., less than 0.50
percent, a zero cash deposit rate will be
required for that company); (2) for
previously investigated or reviewed
Vietnamese and non-Vietnamese
exporters not listed above that have
separate rates, the cash deposit rate will
continue to be the exporter-specific rate
published for the most recent period; (3)
for all Vietnamese exporters of subject
merchandise which have not been
found to be entitled to a separate rate,
the cash deposit rate will be the
Vietnam-wide rate of $2.39 per-kg; and
(4) for all non-Vietnamese exporters of
subject merchandise which have not
received their own rate, the cash deposit
rate will be the rate applicable to the
Vietnamese exporters that supplied that
non-Vietnamese exporter. The deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers Regarding the
Reimbursement of Duties

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties

10 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (October 24, 2011); see also Preliminary
Results, and accompanying PDM at 4-5.

prior to liquidation of the relevant
entries during this POR. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Administrative Protective Order

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return or destruction of APO
materials, or conversion to judicial
protective order, is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

Notification to Interested Parties

We are issuing and publishing these
administrative reviews and notice in
accordance with sections 751(a)(l) and
777(i) of the Act and 19 CFR
351.221(b)(5).

Dated: April 19, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Final
Decision Memorandum

I. Summary
II. Case Issues
III. Background
IV. Scope of the Order
V. Application of Adverse Facts
Available
VI. Separate Rates
VII. Discussion of the Issues
Comment 1: Assignment of AFA Rate
to HVG
Comment 2: Whether to Apply AFA
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to NTSF

Comment 3: NTSF’s Plastic Bags
Packing Factor

Comment 4: Fingerling Surrogate
Value Conversion Factor

Comment 5: Fingerling Inflator

Comment 6: Surrogate Financial
Ratios

Comment 7: Rate To Apply to
Companies Not Selected for
Individual Review

Comment 8: Green Farms’ Separate
Rate Certification

Comment 9: Golden Quality’s
Separate Rate Status

Comment 10: Surrogate Values to
Value HVG’s FOPs

Comment 11: Treatment of Fish Oil
and Fish Meal

VIII. Recommendation

[FR Doc. 2019-08576 Filed 4-26—19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

Proposals by Non-Federal Interests,
for Feasibility Studies and for
Modifications to an Authorized Water
Resources Development Project or
Feasibility Study, for Inclusion in the
Annual Report to Congress on Future
Water Resources Development

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Notice.

SUMMARY: Section 7001 of Water
Resources Reform and Development Act
(WRRDA) 2014, as amended, requires
that the Secretary of the Army annually
submit to the Congress a report (Annual
Report) that identifies feasibility reports,
proposed feasibility studies submitted
by non-Federal interests, proposed
modifications to authorized water
resources development projects or
feasibility studies, and proposed
modifications to environmental
infrastructure program authorities that
meet certain criteria. The Annual Report
is to be based, in part, upon requests for
proposals submitted by non-Federal
interests.

DATES: Proposals must be submitted
online by August 27, 2019.

ADDRESSES: Submit proposals online at:
http://www.usace.army.mil/Missions/
CivilWorks/ProjectPlanning/
WRRDA?7001Proposals.aspx. If a
different method of submission is
required, use the further information
below to arrange an alternative
submission process.

FOR FURTHER INFORMATION CONTACT:
Send an email to the help desk at
WRRDA7001Proposal@usace.army.mil
or call Lisa Kiefel, Planning and Policy
Division, Headquarters, USACE,
Washington, DC at 202-761-0626.

SUPPLEMENTARY INFORMATION: Section
7001 of WRRDA 2014 (33 U.S.C. 2282d),
as amended, requires the publication of
a notice in the Federal Register to
request proposals by non-Federal
interests for feasibility studies,
modifications to authorized USACE
water resources development projects or
feasibility studies, and modifications to
environmental infrastructure program
authorities. Project feasibility reports
that have successfully completed
Executive Branch review, but have not
been authorized will be included in the
Annual Report table by the Secretary of
the Army and these proposals do not
need to be submitted in response to this
notice.

Proposals by non-Federal interests
must be entered online and require the
following information:

1. The name of the non-Federal sponsor, or
all non-Federal interests in the case of a
modification to an environmental
infrastructure program authority, including
any non-Federal interest that has contributed
to or is expected to contribute toward the
non-Federal share of the proposed feasibility
study or modification.

2. State if this proposal is for a feasibility
study, a modification to an authorized
USACE water resources development project,
a modification to an authorized USACE water
resources feasibility study, or a modification
to a USACE environmental infrastructure
program authority. If a modification, specify
the authorized water resources development
project, study, or environmental
infrastructure program authority that is
proposed for modification.

3. State the specific project purpose(s) of
the proposed study or modification.

4. Provide an estimate, to the extent
practicable, of the total cost, and the Federal
and non-Federal share of those costs, of the
proposed study and, separately, an estimate
of the cost of construction or modification.

5. Describe, to the extent applicable and
practicable, an estimate of the anticipated
monetary and non-monetary benefits of the
proposal with regard to benefits to the
protection of human life and property;
improvement to transportation; the national
economy; the environment; or the national
security interests of the United States.

6. Proposals for modifications to
environmental infrastructure program
authorities must also include a description of
assistance provided to date and the total
Federal cost of assistance provided to date.

7. State if the non-Federal interest has the
financial ability to provide the required cost
share, reference ER 1105-2-100.

8. Describe if local support exists for the
proposal.

9. Upload a letter or statement of support
for the proposal from each associated non-
Federal interest.

All provided information may be
included in the Annual Report to
Congress on Future Water Resources
Development. Therefore, information
that is Confidential Business
Information, information that should
not be disclosed because of statutory
restrictions, or other information that a
non-Federal interest would not want to
appear in the Annual Report should not
be included.

Process: Proposals received within the
time frame set forth in this notice will
be reviewed by the Army and will be
presented in one of two tables. The first
table will be in the Annual Report itself,
and the second table will be in an
appendix. To be included in the first
table within the Annual Report table,
the proposals must meet the following
criteria:

1. Are related to the missions and
authorities of the USACE; involve a
proposed or existing USACE water
resources project or effort whose
primary purpose is flood and storm
damage reduction, commercial
navigation, or aquatic ecosystem
restoration. Following long-standing
USACE practice, related proposals such
as for recreation, hydropower, or water
supply, are eligible for inclusion if
undertaken in conjunction with such a
project or effort.

2. Require specific congressional
authorization, including by an Act of
Congress;

Comprise the Following Cases

a. Requires Construction Authorization

¢ Signed Chief’s Reports;

e Non-Federal feasibility reports
submitted to the Secretary of the Army
under Section 203 of WRDA 1986, as
amended, under Administration review;

¢ Ongoing feasibility studies that are
expected to result in a Chief’s Report;
and,

¢ Proposed modifications to
authorized water resources development
projects requested by non-Federal
interests.

b. Seeking Study Authorization

e New feasibility studies proposed by
non-Federal interests through the
Section 7001 of WRRDA 2014 process
will be evaluated by the USACE to
determine whether or not there is
existing study authority, and

e Proposed modifications to studies
requested by non-Federal interests
through the Section 7001 of WRRDA
2014 process will be evaluated by the
USACE to determine whether or not
there is existing study authority.


http://www.usace.army.mil/Missions/CivilWorks/ProjectPlanning/WRRDA7001Proposals.aspx
http://www.usace.army.mil/Missions/CivilWorks/ProjectPlanning/WRRDA7001Proposals.aspx
http://www.usace.army.mil/Missions/CivilWorks/ProjectPlanning/WRRDA7001Proposals.aspx
mailto:WRRDA7001Proposal@usace.army.mil
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c. The Following Cases Are NOT
ELIGIBLE To Be Included in the Annual
Report and Will Be Included in the
Appendix for Transparency

e Proposals for modifications to non-
Federal projects under program
authorities where USACE has provided
previous technical assistance.
Authorization to provide technical
assistance does not provide
authorization of a water resources
development project.

e Proposals for construction of a new
water resources development project
that is not the subject of a currently
authorized USACE project or a complete
or ongoing feasibility study.

e Proposals that do not include a
request for a potential future water
resources development project through
completed feasibility reports, proposed
feasibility studies, and proposed
modifications to authorized projects or
studies.

3. Have not been congressionally
authorized;

4. Have not been included in the
Annual Report table of any previous
Annual Report to Congress on Future
Water Resources Development; and

e If the proposal was included in the
Annual Report table in a previous
Report to Congress on Future Water
Resources Development, then the
proposal is not eligible to be included
in the Annual Report table. If a proposal
was previously included in an appendix
it may be re-submitted.

5. If authorized, could be carried out
by the USACE.

e Whether following the USACE
Chief’s Report process or Section 7001
of WRRDA 2014, a proposal for a project
or a project modification would need a
current decision document to provide
updated information on the scope of the
potential project and demonstrate a
clear Federal interest. This
determination would include an
assessment of whether the proposal is:
—Technically sound, economically

viable and environmentally

acceptable.

—Compliant with environmental and
other laws including but not limited
to National Environmental Policy Act,
Endangered Species Act, Coastal Zone
Management Act, and the National
Historic Preservation Act.

—Compliant with statutes and
regulations related to water resources
development including various water
resources provisions related to the
authorized cost of projects, level of
detail, separable elements, fish and
wildlife mitigation, project
justification, matters to be addressed
in planning, and the 1958 Water
Supply Act.

Environmental Infrastructure
proposals are an exception to the
criteria. To be included in the table
within the Annual Report the proposal
must be for a modification to a project
that was authorized prior to the date of
enactment of the Water Resources
Development Act of 2016 (December 16,
2016) pursuant to Section 219 of WRDA
1992, as amended or must identify a
programmatic modification to an
environmental infrastructure assistance
program and it has not been included in
any previous annual report.

Feasibility study proposals submitted
by non-Federal interests are for the
study only. If Congressional
authorization of a feasibility study
results from inclusion in the Annual
Report, it is anticipated that such
authorization would be for the study,
not for construction. Once a decision
document is completed in accordance
with Executive Branch policies and
procedures, the Secretary will
determine whether to recommend the
project for authorization.

All water resources development
projects must meet certain requirements
before proceeding to construction.
These requirements include: (1) That
the project is authorized for
construction by Congress; (2) that the
Secretary, or other appropriate official,
has approved a current decision
document; and, (3) that the funds for
project construction have been
appropriated and are available.

Section 902 of WRDA 1986
establishes a maximum authorized cost
for projects (902 limit). A Post
Authorization Change Report (PACR) is
required to be completed to support
potential modifications, updates to
project costs, and an increase to the 902
limit. Authority to undertake a 902
study is inherent in the project
authority, so no authority is required to
proceed with the study. Since these
PACRs support project modifications,
they may be considered for inclusion in
the Annual Report if a report’s
recommendation requires Congressional
authorization.

The Secretary shall include in the
Annual Report to Congress on Future
Water Resources Development a
certification stating that each feasibility
report, proposed feasibility study, and
proposed modification to an authorized
water resources development project or
feasibility study included in the Annual
Report meets the criteria established in
Section 7001 of WRRDA 2014, as
amended.

Please contact the appropriate district
office or use the contact information
above for assistance in researching and
identifying existing authorizations and

existing USACE decision documents.
Those proposals that do not meet the
criteria will be included in an appendix
table included in the Annual Report to
Congress on Future Water Resources
Development. Proposals in the appendix
table will include a description of why
those proposals did not meet the
criteria.

Dated: April 24, 2019.
James C. Dalton,
Director of Civil Works.
[FR Doc. 2019-08583 Filed 4-26-19; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID: USN-2018-HQ-0024]

Submission for OMB Review;
Comment Request

AGENCY: Department of the Navy, DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by May 29, 2019.

ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.
FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail.mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Navy Flight Demonstration
Squadron (Blue Angels) Backseat Rider
Programs, OPNAV Forms 5720/13,
5720/14, 572/15; OMB Control Number
0703—XXXX.

OPNAYV Forms 5720/13, “‘Media Rider
Nominee” and 5720/14, “Key Influencer
Nominee Form and Biography”

Affected Public: Individuals and
Households.

Annual Burden Hours: 30.

Number of Respondents: 30.

Responses per Respondent: 2.

Annual Responses: 60.

Average Burden per Response: 30
minutes.

Frequency: On occasion.


mailto:whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil
mailto:whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil
mailto:oira_submission@omb.eop.gov
mailto:oira_submission@omb.eop.gov

Federal Register/Vol. 84, No. 82/Monday, April 29, 2019/ Notices

18011

OPNAYV Form 5720/15, “F/A-18 Rider
Letter and Medical Questionnaire”

Affected Public: Individuals and
Households.

Annual Burden Hours: 120.
Number of Respondents: 240.
Responses per Respondent: 1.
Annual Responses: 240.

Average Burden per Response: 30
minutes.

Frequency: On occasion.
Total Annual Burden Hours: 150.

Average Burden per Response: 30
minutes.

Total Number of Respondents: 270.
Total Annual Responses: 300.
Respondent’s Obligation: Voluntary.

Needs and Uses: This information
collection requirement is necessary to
medically clear and coordinate with
individuals selected through the Key
Influencer (KI) program and media
personnel so that they may participate
in backseat flights at Blue Angels’ air
shows and demonstrations. Flying these
candidates, in coordination with media
presence, is intended to promote the
Navy and Marine Corps as professional
and exciting organizations in which to
serve.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: April 23, 2019.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-08581 Filed 4-26—19; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2019-1CCD-0016]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Fiscal Operations Report for 2018-
2019 and Application To Participate
2020-2021 (FISAP) and Reallocation
Form

AGENCY: Federal Student Aid (FSA),
Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing a revision of an existing
information collection.

DATES: Interested persons are invited to
submit comments on or before May 29,
2019.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED—
2019-ICCD-0016. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
ED will temporarily accept comments at
ICDocketMgr@ed.gov. Please include the
docket ID number and the title of the
information collection request when
requesting documents or submitting
comments. Please note that comments
submitted by fax or email and those
submitted after the comment period will
not be accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Director of the
Information Collection Clearance
Division, U.S. Department of Education,
550 12th Street SW, PCP, Room 9086,
Washington, DC 20202-0023.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Beth
Grebeldinger, 202—-377-4018.
SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize

the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Fiscal Operations
Report for 2018-2019 and Application
to Participate 2020-2021 (FISAP) and
Reallocation Form.

OMB Control Number: 1845-0030.

Type of Review: A revision of an
existing information collection.

Respondents/Affected Public: State,
Local, and Tribal Governments; Private
Sector.

Total Estimated Number of Annual
Responses: 3,962.

Total Estimated Number of Annual
Burden Hours: 91,348.

Abstract: The Higher Education
Opportunity Act (HEOA) (Pub. L. 110—
315) was enacted on August 14, 2008
and reauthorized the Higher Education
Act of 1965, as amended, (HEA). It
requires participating Title IV
institutions to apply for funds and
report expenditures for the Federal
Perkins Loan (Perkins), the Federal
Supplemental Educational Opportunity
Grant (FSEOG) and the Federal Work-
Study (FWS) Programs on an annual
basis.

The data submitted electronically in
the Fiscal Operations Report and
Application to Participate (FISAP) is
used by the Department of Education to
determine the institution’s funding need
for the award year and monitor program
effectiveness and accountability of fund
expenditures. The data is used in
conjunction with institutional program
reviews to assess the administrative
capability and compliance of the
applicant. There are no other resources
for collecting this data.

The HEA requires that if an
institution anticipates not using all of its
allocated funds for the FWS, and
FSEOG programs by the end of an award
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year, it must specify the anticipated
remaining unused amount to the
Secretary, who reduces the institution’s
allocation accordingly.

The changes to the version of the
FISAP update the deadline and award
year references, incorporate 2 new
questions on the FSEOG and FWS
programs. Additionally, this version of
the FISAP provides clarification of the
information that must be reported for
the Perkins loan program now that there
are no new loans being made due to the
expiration of the program.

Dated: April 24, 2019.
Kate Mullan,

PRA Coordinator, Information Collection
Clearance Program, Information Management
Branch, Office of the Chief Information
Officer.
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BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2019-1CCD-0014]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Student Assistance General
Provisions—Financial Assistance for
Students With Intellectual Disabilities

AGENCY: Federal Student Aid (FSA),
Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
P